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LE] TERS 


“Why Bother?” 


In response, or perhaps a tongue-in- 
cheek follow-up, to Mr. Harkness’ arti- 
cle on unlicensed practice of law (June 
1993), I would simply say—why 
bother?? 

I well remember my first day of law 
school at London University in the fall 
of 1949. The dean came to address the 
new class. 

“Gentlemen,” he began, totally ig- 
noring the seven ladies in the class, 
“you will learn two important facts of 
the legal profession while you are here. 
The first is that if you have a good case, 
you request trial by the court, but if 
your case is weak, you demand your 
client’s right to a jury for you never 
know what a jury might do. The second 
is that you should always encourage 
your clients to write their own wills.” 

Following a ripple of surprise around 
the class, he explained, “If you write 
the will, you will get a fee; if the client 
writes the will, you will collect for a 
generation.” 

The same is true today, particularly 
in the marital and family law field. 
There are so many people who call 
themselves either paralegals or legal 
technicians who offer to prepare mari- 
tal settlement agreements and then 
when the natural disaster occurs, those 
of us more experienced get to pick up 
the pieces for a substantial fee. Keep 
up the good work. 


J. CAMPBELL 
Tavares 


Merit Retention 


I thoroughly support the letters (of 
Corbett and O’Connor) to the editor in 
the July/August issue on merit reten- 
tion. The Bar should leave what we 
have alone. I also seriously question 
the editor’s note that 67 percent of the 
Bar members favor retention. How 
many answered the survey? I doubt if 
over 50 percent responded; perhaps the 
editor could clarify the answer. My 
guess is that not over 5,000 lawyers 
want retention at trial level. 


WILLIAM J. FLYNN 


Miami 


Applause 


It is the lens of the eye which, 
point-blank before us, we never ob- 
serve. 

So too do we, in our altogether rea- 
sonable disputations addressed to the 
Journal and News’ editors, neglect to 
observe the obvious. With all its 
problems and faults, The Florida Bar 
persists. It does so in virtue of the 
multifarious services volunteered by 
multitudes of members, as well as by 
the efforts of Bar staff; and “getting it 
together” is the executive director. 

Jack Harkness, and Marshall Cas- 
sidy before him, daily and without 
fanfare have glued the association (al- 
beit mandated) and have goaded its 
progress. 

I bow to no practitioner in the fre- 
quency of my criticism of The Florida 
Bar for “this” or “that.” But through it 
all Jack, and Marshall earlier, have 
stuck to task and have served us well. 
Thus, this brief applause. 


STEPHEN Marc SLEPIN 
Tallahassee 


More on SSI Benefits 


I am writing about Rafael Gonzalez’ 
excellent article in the April 1993 is- 
sue, “Social Security Disability Insur- 
ance Benefits.” I must first mention 
that I find the article very helpful and 
am pleased with its publication. 

There is flaw, however. On page 14, 
he mentions that a covered quarter 
requires $460. Actually, according to 
the Social Security Administration the 
quarterly earnings requirement was 
$540 in 1991, $570 in 1992, and is 
$590 in 1993. Also, for a self-employed 
individual the annual earnings are 
divided by four to create the number 
of covered quarters in the year, rather 
than using an actual calendar quarter 
basis. 

These numbers could be important, 
as I recently found out when a disabled 
self-employed person was rejected be- 
cause he had not filed tax returns in 
the past two years because he had 
earned less than the amount required 
for federal income tax. He had earned 


enough for the full four-quarter cover- 
age, but had not received the credit 
since he had not filed his tax return. 


ALVIN B. GINSBURG 
Atlanta 


Another View 
of Government Attorneys 

I am responding to Andrew B. Spark’s 
letter published in the June Bar Jour- 
nal espousing his view of Secretary of 
State Jim Smith’s article on govern- 
ment attorneys (April 1993). 

I am amazed that an attorney, who 
has apparently spent the majority of 
his one year of practice seeking em- 
ployment, possesses this great knowl- 
edge of how private and government 
attorneys spend their time. Even more 
amazing is Mr. Spark has determined, 
based on job interviews, that our Secre- 
tary of State is “dishonest” with The 
Florida Bar. 

Secretary Smith’s article was not 
designed nor could it be interpreted to 
opine that government attorneys are 
better than private attorneys. It was 
an analysis of the important role gov- 
ernment attorneys play in our society. 

Mr. Spark’s conclusion, based on one 
interview, that government attorneys 
only work a 40-hour week, never on 
weekends, and have generous amounts 
of vacation time is ridiculous, un- 
founded, and libelous. His statement 
about government attorneys not being 
pressured to make up time for doctor’s 
appointments or illnesses demonstrates 
a lack of professionalism. When my 
daughter was undergoing chemother- 
apy treatments, I managed to keep up 
with my caseload and assignments. 

Apparently Mr. Spark can only dream 
about the pressure of handling 
millions of dollars worth of condemna- 
tion files, a voting rights case, multiple 
prosecutions of code violations, 
coordinating multi-million dollar bond 
deals, or attempting to resolve disputes 
between citizens. These are just some 
examples of the variety of work per- 
formed by government attorneys on a 
daily basis (including evenings, Satur- 
days, and Sundays). 

No, it is not the same pressure of 
meeting a billable hour quota but it is 
pressure, nonetheless. Fortunately, the 
vast majority of The Florida Bar 
is comprised of dedicated attorneys, 
both public and private, who strive to 
ensure that equal justice under the law 


and protection of the public welfare 
remain among the cornerstones of our 
democratic system. 


I would suggest that the next letter 
that Mr. Spark submits to The Florida 
Bar Journal be an apology to those 
members of the Bar who have dedi- 


attach his last letter to his resume. 


cated their careers to public service. I 
would also recommend that he not 


A. BRYANT APPLEGATE 


Assistant County Attorney 
Orange County Attorney’s Office 
Orlando 


The general principles which should ever 
control the lawyer in the practice of the legal 
profession are clearly set forth in the following 
oath of admission to the Bar, which the lawyer 
is sworn on admission to obey.and for the willful 
violation to which disbarment may be had. 


“| do solemnly swear: 


“| will support the Constitution of the United 
States and the Constitution of the State of 
Florida; 


“| will maintain the respect due to courts of 
justice and judicial officers; 


“| will not counsel or maintain any suit or 
proceedings which shall appear to me to be 
unjust, nor any defense except such as | believe 
to be honestly debatable under the law of the 
land; 


OATH OF ADMISSION TO THE FLORIDA BAR 


“| will employ for the purpose of maintaining 
the causes confided to me such means only as 
are consistent with truth and honor, and will 
never seek to mislead the judge or jury by any 
artifice or false statement of fact or law; 


“| will maintain the confidence and preserve 
inviolate the secrets of my clients, and will accept 
no compensation in connection with their busi- 
ness except from them or with their knowledge 
and approval; 


“| will abstain from all offensive personality 
and advance no fact prejudicial to the honor or 
reputation of a party or witness, unless required 
by the justice of the cause with which | am 
charged; 


“| will never reject, from any consideration 
personal to myself, the cause of the defenseless 
or oppressed, or delay anyone’s cause for lucre 
or malice. So help me God.” 


CRASH I 


A Primer For Anyone Who 


If you need to know if an injury was 

proximately caused by a car crash, 

then you need to know how and why 

the injury occurred... 

CONTENTS: 

¢ Acrash course on car crash 

* Vehicles, victims and velocities 

* How we break and tear the stuff we 
are made of 

¢ Wherein we define describe, and 
damage muscles, bones and joints 


NJURIES: 


Cares About People in Cars 


by Alvin S. Hyde, Ph.D., M.D. 


* Crash injuries of the extremities 

* Crash injuries of the abdomen 

* Crash injuries of the chest 

* Crash injuries of the head, the face 
and the brain within 

* The spine 

* Seat belts and other restraints: 
what they can do; what they cannot 
do; how they help and how they hurt 

+ Patterns of injury in frontal, lateral, 
rear and rollover crashes 


Hardbound edition, 8x10”, 270 pages and 52 illustrations. 


Name 


Hyde Associates, Inc., P.O. Box 490034, Key Biscayne, FL 33149 

Please ship __ copies of CRASH INJURIES: HOW AND WHY THEY HAPPEN 

@ $170.00 each, postage and handling included. Make checks payable to: 
Hyde Associates, Inc, No COD’s please. 


Firm 


Address 


City 


State 
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Tales of Peanut Butter and Jelly 


he other evening, while din- 

ing on the gourmet repast I 

had prepared for Alan and 

me, I swallowed my peanut 
butter and jelly sandwich the wrong 
way. As I choked, gasping for air, my 
entire four-month Bar presidency 
flashed before me, including a vision 
of my funeral—nothing fancy or gaudy, 
of course, just a black horse with high 
heels reversed in the stirrups walking 
majestically in front of a rumbling old 
file cart on which sat my trial bag, 
empty but for my ashes. 

Alan’s swift slap on the back cleared 
my air passage and reminded me not 
to take myself or this job too seriously. 

None of us are imperial monarchs 
entitled to the pomp and circumstance 
of state funerals or other regalia. In- 
stead, we are ordinary folks who, 
hopefully, try to do our best for our 
clients and the public. 


Duels to the Death 

Too often, however, some of us act 
as if we are knights of the realm, 
dueling to the death to win every 
encounter. We have this fixation with 
strength, which we equate with “tough- 
ness,” giving no quarter and “killing” 
the other side as we try to win even 
our phone calls. This fixation can con- 
sume us; so color our attitude we adopt 
an “offensive” defensive mindset where 
we distrust everyone, engage in snar- 
ling personal attacks and pitbull tactics 
as revenge for any perceived slight or 
to avoid the “humiliation” of losing. 

Have you noticed that backing down, 
conceding anything, being helpful, los- 
ing gracefully, walking away from 
confrontation are now tagged as “wimp- 
like” behavior of someone who doesn’t 
have the “fire in the belly” to win? We 
all know the lawyers who have to win 
even when arguing with themselves. 


by Patricia A. Seitz 


Winning—the ultimate face-saver— 
becomes everything, regardless of what 
is accomplished. How often have we 
consoled ourselves about our own less- 
than-admirable behavior in such ex- 
changes, saying that we have to “fight 
fire with fire,’ and return the nasty, 
a.k.a. “tough,” behavior of the other 
side? 

What does this accomplish for our- 
selves, our client, or society? Realisti- 
cally: Zip, except for the ego flexing. 
Repeated behavior such as this numbs 
us to further nasty conduct. We see “in 
your face” bully behavior as the norm 
and it carries over into our everyday 
public behavior. 

As professionals responsible for help- 
ing people avoid and resolve disputes, 
we need to examine our culture, par- 
ticularly in the litigation arena. At a 
minimum we need to lighten up, put 
things in perspective. Very few things 
are life-and-death issues. More impor- 
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tantly, we need to eradicate the violent 
underpinnings of our definition of 
“strong.” Real strength lies in self- 
restraint. That self-restraint reflects 
the characteristics we value the most 
—maturity, self-confidence, intelli- 
gence, and self-esteem. 

In addition to the negative impact 
such conduct has on our individual 
image and relations among our col- 
leagues, it confirms the public’s 
negative perception when nonlawyers 
see us doing it. While our fighting is 
usually of a verbal rather than a physi- 
cal nature, it reflects a societal tendency 
toward violent interaction that is be- 
coming a national concern. 


Epidemic Violence 

We have all noticed the increase in 
anger, insecurity, or need to be in 
control in our society. We have seen 
that it takes little to fan these insecuri- 
ties and emotions into retaliatory 
action—to get back at others. The weap- 
ons of assault can range from using the 
legal system to using knives and guns 
to inflicting psychological abuse. 

Even in our entertainment media, 
the graphic message is that violence is 
the way one responds to conflict, dem- 
onstrates strength, or resolves disputes. 
And we wonder why our children are 
growing up with a greater propensity 
for violent interaction. What they see 
is what they do. 

But the most distressful evidence 
we have of violent role models is in the 
number of domestic violence cases. In 
1991, there were 26,749 cases of do- 
mestic violence in Florida’s circuit 
courts, or seven percent of the cases 
filed. In 1992, there were 35,597 do- 
mestic violence cases filed, or 9.7 
percent of the total cases—up two per- 
cent over the last year. Last year, 
109,449 domestic violence instances 
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Libraries 
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FOR INTERNATIONAL CALLS? 


were reported to the police. The num- 
ber of domestic violence cases has 
grown so much the Center for Disease 
Control in Atlanta is studying domestic 
violence epidemiologically, like any 
other cause of death and disability. 

October is Domestic Violence Aware- 
ness month. Domestic violence is found 
across the economic spectrum. It is 
probably more noticeable in poorer fami- 
lies, as it is harder to hide in an 
apartment building than in a single- 
family dwelling. Although those of us 
unschooled in the battered spouse syn- 
drome may have difficulty under- 
standing why a battered spouse stays 
in the violent environment, we do know 
that a violent domestic environment 
affects children both short-term and 
long-term. Children see violent behav- 
ior as the pattern for adult interper- 
sonal relations, which they repeat 
between themselves and later with 
their own children in a vicious down- 
ward spiral. 

We, as Florida lawyers, have our 
own form of domestic violence within 
the legal community. As an example 
to our fellow citizens, we must deal 
with this epidemic in our legal family. 


The Power of Restraint 

We can start with ourselves in our 
professional lives. The next time we 
get a call from the lawyer we want to 
label a jerk, let’s try a little “hold-the- 
tongue,” self-restraint while we listen, 
making sure we understand what is 
needed and why before we respond. 
Self-restraint isn’t easy, but if we make 
it a habit, we can reduce the level of 
professional incivility. 

Let’s ask our CLE providers to em- 
phasize workshops on negotiation and 
mediation techniques to promote prin- 
cipled conflict resolution. It is 
unfortunate that Florida does not re- 
quire certification in negotiation and 
mediation skills for admission to the 
Bar. Having recently taken a negotia- 
tion course, I realize there is a different, 
more constructive mindset involved in 
principled resolution than the rigid 
“positional” stances we are taught in 
law school and in trial work. Transac- 
tional lawyers are probably chortling 
that they discovered this fact ages ago. 
What can I say, except the rest of us 
may be slow but we are hopefully 
educable? 

In our Law Day programs next May, 
let’s encourage our local bars to work 


We, as Florida 
lawyers, have our 
own form of 
domestic violence 
within the legal 
community. As an 
example to our 
fellow citizens, we 
must deal with this 
epidemic in our 
legal family 


with our Law Related Education Com- 
mittee to develop conflict-resolution 
programs in addition to their excellent 
mock trial programs. As we work with 
our children to develop the skills to 
resolve conflict without resorting to 
violence, I anticipate the kids will 
teach us a thing or two. (My com- 
pliments to Annette Pitts and the 
Florida Law Related Education Asso- 
ciation for the teacher training they 
do each October in mediation tech- 
niques to reduce violence in our schools, 
as well as the other projects high- 
lighted in this Journal.) 

We can change our approach to vio- 
lence. We have proved it by the 
innovative programs lawyers are de- 
veloping across the state. For example, 
this past year Dade County created an 
exclusive court with specially trained 
judges, assistant state attorneys, and 
public defenders to handle domestic 
violence cases. There are also psycholo- 
gists and specialists in the courtroom 
who serve as liaisons between the vic- 
tim, the defendant, the defendant’s 
family members, and resources relat- 
ing to domestic violence in the 
community. The concept is to empha- 
size treatment programs and rehabili- 
tation rather than incarceration 
(although such punishment is used 
when needed). 

Because domestic violence is a com- 
munity problem and cannot be 
effectively addressed by the courts 
alone, the domestic violence court has 
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established partnerships in the com- 
munity. Chief Judge Leonard Rivkind 
and the county judges of the domestic 
violence court have, for example, 
worked with the Dade County School 
Board to develop a constructive pro- 
gram about domestic violence for the 
third and eighth grades. 

Perhaps, most importantly, the do- 
mestic violence court is child oriented. 
The Mailman Center for Child Devel- 
opment provides group therapy for 
children at no cost to the children or 
their families, as it is only by working 
with the children that we stop the 
violence from continuing. 

It makes me proud to see what 
lawyers and judges do to help our 
communities. 

A side benefit of Dade County’s ef- 
forts to address the violence in its 
community has been a joint project of 
the Dade County Medical Association 
and the Dade County Trial Lawyers 
Association. The two organizations have 
worked together on a project to educate 
the public about family violence, and 
to provide assistance to victims of fam- 
ily violence as well as the medical and 
legal communities to enable them to 
deal with such incidents more effec- 
tively. Yours truly will be on one of the 
doctor/lawyer teams delivering materi- 
als on domestic violence to emergency 
rooms and doctors’ offices throughout 
the county. 

These are just a few examples of 
what lawyers are doing to address 
violence in the society around us. If 
we can be this innovative in our court 
programs and working with other pro- 
fessions, we can be equally innovative 
in our dealings with each other. 

And as we work on becoming less 
confrontational and more cooperative 
with each other as lawyers, we can also 
translate those activities into reducing 
the level of violence in our communi- 
ties and families, especially our 
children. 

This generation of peanut butter and 
jelly consumers needs our help so that 
they can develop into healthy, respon- 
sible adults and citizens. After all, they 
will be the ones responsible for running 
our society when we are in our golden 
years. It will be these future adults 
we will look to for protection from 
violence someday, so let’s help them 
now as we try to help ourselves by 
reducing our own levels of violent con- 
frontation with each other. 0 
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EXECUTIVE DIRECTIONS 


Law Related Education— 
A Good Investment 


t has been almost 10 years since 
the Board of Governors was ap- 
proached with the idea of having 
The Florida Bar create and staff 
a statewide coordination office for pub- 
lic school law related education. I re- 
member the debate well; the governors 
agreed the goal of helping young stu- 
dents to better understand their rights 
and responsibilities in our democracy 
was laudable, but the decision to invest 
Bar resources in such efforts stirred 
debate. The Florida Bar had launched 
a successful full-scale law related edu- 
cation program in the 1970’s complete 
with on-site staff and offices. Despite 
these earlier organized movements, the 
program dissipated and The Florida 
Bar began addressing law related edu- 
cation from a committee perspective. 

But by the early 1980’s new enthusi- 
asm for the programs had surfaced 
within the ranks of Bar volunteers, 
among teachers who had worked on the 
law related curriculum, and within the 
Department of Education. At the end 
of the debate the Board of Governors 
voted to back this new enthusiasm 
with a small allocation of funds and 
staff support for one year, in the hope 
that private, federal, and state funding 
would carry the program past its start- 
up phase. 

The success of those early efforts— 
the payoff on the investment made by 
all Florida lawyers—is evident in the 
pages that follow. Those active on the 
Bar’s Law Related Education Commit- 
tee found alternate funding sources 
and set up the Florida Law Related 
Education Association, a nonprofit cor- 


by John F. Harkness, Jr. 


trates, FLREA now is active in all 
Florida counties. Volunteer lawyers are 
working with teachers in planning and 


In these days when 
lawyers and kids are 
getting too much 
negative press, it is 
comforting to know 
that volunteer 
attorneys and 
interested students are 
pairing off to talk 
about what it means 
to be a responsible 
citizen 


Lawyers and judges are going into 
classrooms from Pensacola to Key West 
to share their knowledge and faith in 
the rule of law with youngsters. Local 
and statewide mock trials and competi- 
tions on knowledge of the Constitution 
are capturing the imagination of kids 
all over Florida. Indeed, a panel of 
Miami high schoolers brought home 
the first place trophy from the national 
high school mock trial competition. 

In these days when lawyers and 
kids are getting too much negative 
press, when you can’t open a news- 
paper without reading about the law- 
lessness of the young and the perceived 
avarice of the legal profession, it is 
comforting to know that each day vol- 
unteer attorneys and interested, in- 
volved students are pairing off, with- 
out fanfare, to talk about what it 
means to be a responsible citizen in a 
democracy, to talk about the impor- 
tance respect for the law has for our 
society. 

I hope the articles in this issue will 
encourage you, as watching the growth 
of law related education in our schools 
over the past decade has encouraged 
me. There now are opportunities within 
every school district for lawyers and 
judges to become active in sharing 
their experience and knowledge with 
the coming generation—to teach a class, 
to lead a Law Day discussion, to coach 
a mock trial team. 

Law related education in Florida has 
grown from a good idea into a web of 
worthwhile programs that cannot help 
but have a positive effect on the stu- 
dents we reach out to. It is a success 


poration now fully separate from The implementing a law related curricu- story that you as a Bar member helped 
Florida Bar. As this special issue illus- lum at all levels of public education. make possible. 9 
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Why Is LRE Important to the 
Legal Profession? 


by Annette Boyd Pitts and Stephen C. Shenkman 


e knew that we would have a lot of “explaining” to do when we asked The Florida Bar Journal Editorial 
Board to devote an issue to law related education. We knew the articles would not fit the traditional legal 
journal “mold” and that it would be necessary to substantiate the need and benefits of such an issue to 
the majority of practicing members of The Florida Bar. 

Generally, we reflect upon how law related education benefits students and society. But its contributions to the legal 
profession bear rewards of significant proportions. 

Consider this: Law related education contributes to serving the public interest, increasing access to the justice system, 
improving the administration of justice, and enhancing the public’s perception of lawyers. What more could you ask for? 


LRE: A Fundamental Purpose of the Bar 
Examine the Rules Regulating The Florida Bar and you will find specific references to law related education. “[T]he 
board of governors hereby creates a program for promoting and supporting public service activities which shall include, 
but not be limited to, pro bono services and law related education.” (Ch. 2, Bylaw 2-9.9). 
The purpose of The Florida Bar, as explicitly stated in its governing documents is to “inculcate in its members the 
principles of duty and service to the public, to improve the administration of justice, and to advance the science of 
jurisprudence.” Law related education is one of the fundamental purposes of the state Bar. 


Understanding LRE 
Law Related Education (LRE) is a nationwide effort to teach students to live effectively and successfully within our 
legal system. In 1978, major leaders in LRE described for a federal government report what law related education means: 
“Those organized learning experiences that provide students with the knowledge and understanding, skills, attitudes, 
and appreciations necessary to respond effectively to the law and legal issues in our complex and changing society.” 

There are a number of characteristics which distinguish law related education from other courses. Law related 
education: 

* Demystifies the law so that students may deal effectively and responsibly with law that permeates their everyday life. 

* Uses engaging teaching methods such as case studies, group learning activities, inquiry, outside resource persons, 
and mock trials that help develop participatory and reasoning skills. 

* Leads students to adopt fair procedures in conflict resolution rather than resorting to violence and anti-social 
behavior. 

* Motivates students generally, and helps develop academic discipline. 

* Helps prevent delinquent behavior by teaching what constitutes illegal conduct and its consequences, and helps build 
positive peer relationships. 

* Teaches basic skills through materials and methods that are of high interest and relevant to students from every 
educational background. 

* Develops local interest and support among educators and a broad spectrum of the community including 
representation from bar associations, higher education, law enforcement, the courts, and various community service 
groups. 

Studies funded by the U.S. Department of Justice have shown that law related education, when taught according to 
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certain identifiable standards, reduces students’ tendencies to resort to violence, enhances their understanding of our 
legal system, and develops more constructive attitudes toward it. 


Attorney Involvement 


Attorney involvement in law related education is critical to its success. Classroom use of outside resource persons such 
as lawyers and judges was one of six standards identified in national studies which must be incorporated in law related 
education programs to ensure its impact on delinquency prevention. 


Benefits to the Profession 


Law related education is an effective way to help students learn about the law and help improve the image of lawyers 
in the community. Better-educated citizens can assist in earlier recognition of legal problems and provide greater 
assistance in case preparation through accurate documentation, knowledge of their legal rights and responsibilities, and 
an understanding of and commitment to the process through which disputes may be resolved. 


Lawyer Professionalism 


In articulating the ideals of lawyer professionalism, the Board of Governors adopted in 1990 a series of goals and 
statements which included “educate the public about the capabilities and limitations of the profession, specifically what 
it can achieve and the proper methods of obtaining those results.” LRE improves citizenship education and makes lawyers 
more visible to the public in a positive light. 


Access to the Justice System 

LRE increases access to the justice system through increased, practical knowledge of our laws and legal process and 
the basis for having such a system. Students and adults benefit from recognizing the availability of legal resources 
including lawyers and law related services in the community. Legal aid survey respondents have stated that LRE can 
assist in improving their offices’ ability to serve the public given the limited availability of resources. 


Administration of Justice 
Law related education assists in improving the administration of justice through programs to promote peaceful 
alternatives to resolving disputes and knowledge of the structure and function of our court system. 
Increased student interest in the legal system could lead to increased numbers of persons entering law related 
professions/vocations thereby contributing to an increase in the availability of legal services. 


State Bar Involvement 


Throughout the country, state bars are providing both programmatic and financial assistance to support law related 
education programs. 

In Florida, programs are coordinated at a state level by The Florida Law Related Education Association. The association 
is located in Tallahassee and is funded with assistance from The Florida Bar Foundation Interest on Trust Accounts 
Programs. Without this support, the association would not exist. Other specific programs are funded with state, federal, 
and private grants or contributions. 

The association is a private, nonprofit 501(c)3 organization which employs three staffpersons. Numerous law related 
projects are coordinated by the state level office as well as training, technical assistance, information dissemination, and 
clearinghouse functions. The association works in cooperation with numerous law and education oriented agencies. The 
Florida Bar has a statewide Law Related Education Committee which provides access to various forms of legal assistance. 

Law related education is one of the fundamental purposes of The Florida Bar. LRE benefits students, communities, 
and law as a profession. Law related education contributes to serving the public interest, increasing access to the justice 
system, improving the administration of justice, and enhancing the public’s perception of lawyers. 

Read on and feel free to contact The Florida Law Related Education Association to find out more about law related 
education efforts in your specific county and how to get involved individually or collectively. 


ANNETTE Boyp Pitts is executive director of the Florida 


STEPHEN C. SHENKMAN, Miami, is chair of The Florida 
Law Related Education Association in Tallahassee. 


Bar Law Related Education Committee. 
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“Isn't it strange 


In sawdust rings, 


Like you and me 


A shapeless mass, 


ll lawyers and judges have 
both the responsibility 
and the opportunity to 
place a major stepping- 
stone on the road of justice. 

During the bicentennial commemo- 
rative period, public attention was 
focused on the constitutional freedoms 
we so often take for granted as Ameri- 
can citizens. This national momentum 
was fueled by studies documenting the 
lack of knowledge Americans hold about 
the Constitution and Bill of Rights.! 

To generate widespread public inter- 


Beyond the Bicentennial ... 


That princes and kings, 
And clowns that caper 


And common people 
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Why LRE Must 


Continue 
Priority 


by Justice Ben F. Overton and Annette Boyd Pitts 


A book of rules; 


Ere life is flown— 
A stumbling block 


Or a steppingstone.” 


Are builders for eternity? 
Each is given a bag of tools 


est, former Chief Justice Warren 
Burger chaired the national commis- 
sion on the bicentennial of the U.S. 
Constitution. He challenged Americans 
to learn more about the documents 
which govern our society and their 
application to contemporary issues. 
State commissions were organized 
to orchestrate community education 
and awareness opportunities. Gover- 
nor Bob Graham signed Executive 
Order 86-153 on August 28, 1986, cre- 
ating the Florida commission. The 
commission worked collaboratively with 


of the American People 


And each must have— 


—R. L. Sharpe 
“A Bag of Tools” 
The Best Loved Poems 


numerous agencies to educate Florida 
citizens of all ages. 

Today as the bicentennial commemo- 
rative period has come to a close, it is 
time to reflect upon the continuing 
need to educate citizens about the U.S. 
Constitution and Bill of Rights, and 
beyond. 

The United States Constitution, with 
its Bill of Rights, recognizes individu- 
als as human beings who can make 
their own destiny, be what they want 
to be, voice their own opinions, and 
exercise their choice of religion.? Ac- 
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companying these rights is the 
responsibility to understand and parti- 
cipate in the government. 


The Foundation of 
Good Citizenship 

The education of all citizens 
concerning constitutional principles and 
their rights and obligations is what 
makes a free society work. The Ameri- 
can governmental structure, including 
the independent judiciary that was 
established to safeguard the Constitu- 
tion and protect individual rights, 
cannot by itself ensure American lib- 
erty. A free society requires the support 
of the people. A constitution does not 
make the system work; people make 
the system work, and education of the 
people concerning the basic principles 
of human rights is crucial to the main- 
tenance of a free society. 

Thomas Jefferson, one of the authors 
of the Declaration of Independence, 
said, “If a nation expects to be ignorant 
and free. . . it expects what never was 
and never will be.” He also expressed 
the view that there is no safe deposit 
for our constitutional rights “but with 
the people themselves; nor can they 
be safe with them without informa- 
tion.” 

The Supreme Court of the United 
States, in Brown v. Board of Educa- 
tion, 347 U.S. at 483 (1954), said that 
education is important “to our demo- 
cratic society. It is required in the 
performance of our most basic public 
responsibilities. . . . It is the very foun- 
dation of good citizenship.” 

While the independence of the judici- 
ary is important for the protection of 
the individual rights and principles 
contained in a constitution, the educa- 
tion and knowledge of citizens 
concerning their government’s struc- 
ture and operation is really the single 
most important factor in maintaining 
any free society. 


Lawyers and the Constitution: 
A Critical Connection 

Lawyers and judges hold a special 
responsibility in educating the public 
about how our liberties and freedoms 
are protected and enforced in this coun- 
try. This educational process cannot 
be restricted to a commemorative pe- 
riod or special event. The bicentennial 
has demonstrated a need for constant 
examination and education that can 
best be facilitated by legal profession- 


Florida Supreme Court Justice Ben F. Overton speaks to a high school as part of the 
law related education program. 


als. 

It is critical for students to under- 
stand how important and unique the 
role of a lawyer is in this country in 
the protection and enforcement of our 
individual rights. This role of a lawyer 
is very different from that of a lawyer 
in most other countries of the world, 
including western democracies that are 
our closest allies. 

Historically, lawyers have never been 
loved. Plato said the lawyer’s soul is 
“small and unrighteous. . . having no 
soundness in him.” Abraham Lincoln 
wrote, “There is a vague popular belief 
that lawyers are necessarily dishonest 
. . . the impression is common—almost 
universal.” 

Two years ago a prominent federal 
official stated that the country’s legal 
system is out of control and that the 
money individuals and businesses 
spend on litigation and insurance pre- 
miums impedes the United States’ 
efforts to compete in world markets; 
further, he stated that there are too 
many lawyers and that the lawyers of 
this country must share the blame for 
these problems. The official asked the 
question, “Does America really need 
70 percent of the world’s lawyers?” 

Interestingly, at the time he made 
those remarks, the Florida Supreme 
Court had a report before it dealing 
with the availability of legal services 
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which concluded that only approxi- 
mately 20 percent of the legal needs of 
the poor were being met. The official’s 
remarks in turn brought on articles in 
news magazines, including Time and 
U.S. News & World Report, and nu- 
merous articles and columns in many 
newspapers. Most of these articles com- 
pared America with other countries, 
asking why we have so many more 
lawyers per capita than other countries 
such as Japan, Great Britain, Ger- 
many, and France. 

One disturbing characteristic held 
true. None of the articles comparing 
America with other countries did so 
with a knowledge or understanding of 
the differences within those countries’ 
governmental structures and the means 
and methods for enforcing individual 
rights. 

The average person does not under- 
stand how our liberties and freedoms 
are protected and enforced in this coun- 
try. 

The judicial branch, including the 
legal profession, has unique and sub- 
stantial powers granted by the 
provisions of the U.S. Constitution and 
the individual states’ constitutions. The 
role of the judicial branch is a critical 
one—to assure that fundamental rights 
are protected. The power and inde- 
pendence given to the judicial branch 
in this country is greater than that 


tee 
- 2 


search all of ALR 3rd, Ath and She and jump tothe 

article or section you need in seconds. Our search software 

makes it berks + and our free in-firm training gets you up and 

running in no fi 
pie ary having all the case law relevant to thousands of 

issues Organized, analyzed and summarized, com 

references and practice pointers on a single compact de 

rs pei in nd new a More accessible. Easier and more efficient fo use. 


call 1-800-828-6373 today pie | 


Lawyers Cooperative Publishing 


In-depth, On point. In perspective. 


ALR and LawDesk are registered trademarks of Lawyers Cooperative Publishing. 


which is given to the judicial branch 
in any other governmental structure 
in the world. Why does our judicial 
branch, including an independent legal 
profession, have that authority? 
James Madison explained that one 
of the greatest dangers to liberty in a 
free society would come not from gov- 
ernment’s acting contrary to the wishes 
of the majority, but rather from gov- 
ernment’s acting as a mere instrument 
of the majority and contrary to the 


individual rights of the minority. The 
authors of our Constitution and Bill of 
Rights realized that setting forth indi- 
vidual rights and liberties in the 
Constitution is not necessary to protect 
the majority; the majority in a republic 
can protect itself. The reason for ex- 
pressly guaranteeing individual rights 
in the Constitution was to assure that 
the rights of the minorities would be 
protected. It is critical to understand 
that these provisions were intended to 
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protect a citizen from the acts of gov- 
ernment as well as from the acts of 
other individual citizens or entities. 

The next major concern of the draf- 
ters of our Constitution was how the 
rights and other provisions of the Con- 
stitution were to be enforced. Hamilton, 
in The Federalist Papers, explained the 
power of the judicial branch in this 
manner: “The courts were designed to 
be an intermediate body between the 
people and the legislature in order, 
among other things, to keep the latter 
within the limits assigned to their 
authority.” He went on to explain that 
an independent judiciary is a “requi- 
site to guard the Constitution and the 
rights of individuals.” This authority 
was then etched in stone by Marshall’s 
decision in Marbury v. Madison, 5 U.S. 
49 (1 Cranch 137) (1803). 

Courts in all judicial systems are 
created 1) to enforce the laws and 2) 
to resolve disputes. The American legal 
system, however, has a third and 
greater responsibility, and that is to 
safeguard the Constitution and protect 
individual rights. 

What makes our legal system so 
different is the ability of the people to 
challenge in our courts the conduct of 
government as unconstitutional. 

Certainly, we are different from east- 
ern bloc countries, but what about 
western bloc countries? We are also 
different from the country from which 
we received our legal heritage, Great 
Britain. There is no constitution in 
Great Britain, and neither a barrister 
nor a solicitor can challenge in any 
court an act of Parliament as unconsti- 
tutional. There are no civil jury trials 
in Great Britain except in libel and 
slander cases because parliament abol- 
ished civil jury trials after World War 
II. In France, the constitutionality of 
any legislative act can be addressed 
only in its constitutional court and 
that must be done before the legislation 
is enacted; it cannot be challenged 
after its enactment and its application 
to a particular individual or entity. In 
the continental system, which governs 
most of the continent of Europe and 
which is largely the system operating 
in Japan, there are no juries, and 
judges examine and cross-examine the 
witnesses. A lawyer has no right of 
examination or cross-examination in 
this process. There are many other 
differences, but the primary difference 
is the ability of an independent legal 
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profession to challenge the constitu- 
tionality of government action in courts 
that are independent and not con- 
trolled by the executive or legislative 
branches of government. 

An independent judiciary is essen- 
tial, but an independent legal profession 
is critical and necessary because judges 
don’t bring cases—lawyers do. The law- 
yer’s critical role is to initiate and 
advocate the issues that will assure the 
protection of individual rights in our 
society. Our Constitution, with its Bill 
of Rights, enumerates these freedoms 
which make us so different. It must 
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also be stressed that with these rights 
goes the responsibility to understand 
and participate in government. 

Public perception of lawyers and the 
justice system as a process only for the 
rich can be altered through education. 
Perception is important, and we must 
make sure every effort is made to 
explain our legal system and the role 
of lawyers and independent judges in 
protecting and enforcing individual 
rights. It necessarily follows that, for 
our justice system to have credibility 
and public support, it must be avail- 
able and affordable to all segments of 
society to assure the protection of indi- 
vidual rights of all of our citizens. But 
likewise, citizens must understand why 
it is important. That understanding is 
crucial to the maintenance of a free 
society. 


Getting Involved 

Turning Points, a report issued by 
the Carnegie Council on Adolescent 
Development, estimates that by age 
15, millions of young people risk reach- 
ing adulthood unable to assume the 
responsibilities of informed, active citi- 
zenship in a pluralistic society. “Early 
adolescence offers a superb opportu- 
nity to learn values, skills and a sense 
of social responsibility important for 
citizenship in the United States.” 

Numerous programs exist to facili- 
tate this life-long learning process. 
What better place to start than with 
our youngest citizens in the schools? 
Educational opportunities abound in 
Florida for lawyers and judges to exer- 
cise their critical roles as constitutional 
educators. 

One such program grew from the 
bicentennial period and has since be- 
come a permanent program under the 
U.S. Department of Education. The 
“We the People. . . the Citizen and the 
Constitution” program has cultivated 
millions of constitutionally literate 
youth nationwide since its inception. 
Students study a six-weeks text to 
understand the foundation and princi- 
ples underlying our Constitution and 
Bill of Rights. After passing a multiple- 
choice test, students research questions 
in preparing for their roles as expert 
witnesses testifying before Congress 
on contemporary constitutional issues. 
Students examine a wide range of 
constitutional dilemmas in responding 
to questions before a “congressional 
committee.” 


The Florida Law Related Education 
Association has coordinated this pro- 
gram for Florida youth since 1987. 
Schools receive limited free sets of 
materials by congressional district and 
have the option of participating in the 
competitive component. The students 
compete at the congressional district, 
state, and national level. 

Students from Our Lady of Lourdes 
Academy in Congressional District 18 
won the right to represent Florida in 
the national finals this year. This 
unique group of constitutional scholars 
represents an all-girls’ school, in which 
over 80 percent of the students are 
Hispanic and most are from first gen- 
eration American families. The 
students placed third in the national 
finals this year testing their constitu- 
tional knowledge against winning 
classes from 48 other states. “I know 
now I will never be an American with- 
out a voice,’ remarked Our Lady of 
Lourdes student Elissa Heffernan. That 
about says it all—except the students 
must represent entire rostered classes— 
not just the hand-picked, brightest stu- 
dents. 

The Florida Supreme Court justices 
have taken the lead in the judicial 
arena. The justices “ride the circuits” 
annually during Constitution Week to 
return to the classroom and teach Flor- 
ida students about our Constitution 
and Bill of Rights. The Florida Law 
Related Education Association coordi- 
nates school involvement and the 
justices prepare their own presenta- 
tions and classroom activities. Over 
100 applications are received yearly 
requesting to host a “justice in the 
classroom.” 

Opportunities for involvement of the 
legal profession in this constitutional 
enlightenment process are endless. 
Such opportunities are coupled with a 
professional responsibility to educate 
the public. Each of us should play a 
part and place a major steppingstone 
on the road of justice. 
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Lawyers at the Schoolhouse Doors 


Opening New Vistas 
Legal Literacy 
and Citizenship 
Education 


by Dennis G. Kainen and Ronald F. Cold 


Cade. | thank you, good people—there shall be no money, 
all shall eat and drink on my score, and | will apparel them 


all in one livery, that they may agree like brothers, and 


worship me their Lord. 


A Lawyer’s Perspective 
(Mr. Kainen) 
undits, vice presidents, 
Shakespearean actors, and 
even English writers have 
been decrying lawyers since 
at least the 16th century. Yet, 
notwithstanding this lawyer-bashing 
nor the profession’s perception of socie- 
tal hatred, educators and their students 
are generally enthusiastic when law- 
yers enter the schoolhouse doors. 
I first became involved with my local 
public school district when I vol- 


unteered for the lawyer-teacher part- 
nership program at a middle school 
near my downtown office. Encouraged 
by a very dedicated teacher, I began 
working with students who were re- 
cent immigrants to this country from 
Central and South America. The clos- 
est experience by many of these 
children to a change of government 
was through the fireworks of a coup 
d’etat. Heads of government did not 
simply lose an election, write a book, 
and hit the talk show circuit. In their 
countries, heads of government were 
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Dick. The first thing we do, /et’s kill all the lawyers. 


— William Shakespeare 
2 Henry VI 
V.ii 


often deposed through violent acts, 
losing their lives. I explained to my 
partners at Citrus Grove Middle School 
what was meant by the rule of law and 
how it applied to everyday life. Every- 
day life included everything from why 
vehicles stop at a red light to the 
constitutional right of a criminal defen- 
dant to a lawyer even if the defendant 
cannot afford one. From the classroom 
I took my partners to the United States 
district court where they were able to 
observe jury trials and speak with 
judges. I recall going into the court- 
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house elevator with a group of these 
students when they began to “ooh” and 
“ah” as the elevator ascended to the 
upper floors. Later their teacher, Ma- 
ria Cedeno told me that this was the 
first elevator ride for some of them. 
The elevator experience might be 
unique to South Florida but the satis- 
faction that I felt in leaving my practice 
for one hour and meeting with these 
young minds is an experience which 
may be felt statewide. 

Once I became involved in this local 
school, I volunteered through the Dade 
County Bar Association to help other 
schools with their requests for attor- 
neys to speak in their schools. From 
there it was like Alice in Wonderland. 
Through my absorption by other school- 
based and affiliated organizations, I 
fell into a maze and forest of endless 
programs with a myriad of acronyms: 
law related field studies program; mock 
trial program; law week essay and 
poster contest; law awareness program 
series; teens, crime and the commu- 
nity; law/teacher partnership program; 
mentor; court observer/court aide pro- 
grams; and the National Bicentennial 
Competition on the Constitution and 
the Bill of Rights. Though at first 
confusing, I discovered that all these 
programs serve an important purpose 
in our schools. In their own unique way 
each tries to help educate our students 
in understanding their roles and re- 
sponsibilities as citizens in our 
community. They were taught that 
conflict resolution by a jury deliberat- 
ing in a courthouse with lawyers as 
advocates is better for our society than 
a mob deliberating on the streets. 

There are many studies that show 
that law education helps both lower 
incidents of juvenile delinquency as 
well as educating our students to be 
better citizens. My personal experience 
of working with the students and hear- 
ing from their teachers has convinced 
me of the efficacy of law education 
programs. 

There are some schools in Dade 
County which are literally the school 
system’s last gasp effort to educate a 
particular student. These “opportunity 
schools” attempt to educate the often- 
times abused and neglected students 
that other schools simply could not and 
would not handle. I like going to these 
“opportunity schools.” The students 
there generally make me feel wanted. 
They are excited to speak with a crimi- 
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There are many 
studies that show 
that law education 
helps lower 
incidents of juvenile 
delinquency as it 
educates our 
students to be better 
citizens 


nal defense lawyer from whom they 
can solicit free advice. I found some of 
their questions and their thoughts to 
be chillingly frightening. I remember 
a student telling me that if he was 
involved in a crime and a police officer 
told him to “halt,” he would have no 
hesitation in shooting and killing the 
officer. Ultimately, I realized that some 
of these teenagers’ perception of law 
enforcement officers, prosecutors, and 
criminal defense lawyers was based 
on dismal life experiences. They be- 
lieved law enforcement officers harass, 
sometimes beat, and generally arrest 
people. Prosecutors put people in jail 
and criminal defense lawyers are slick 
hucksters who get tons of money to use 
tricks to get their clients off. They did 
not understand nor believe that the 
role of a police officer was not just to 
harass and arrest people but also to 
protect them and their families by 
ensuring the peace and safety of their 
streets. They found it difficult to un- 
derstand that prosecutors and defense 
lawyers are only advocates in a system 
whose ideal is to see that justice is 
done. 

To help stifle their television- 
addicted perception and with the en- 
couragement of our school administra- 
tors, a meeting was arranged with an 
officer from a local police department 
as well as an assistant state attorney. 
The program which we developed, Stu- 
dents and Criminal Justice, was 
conceived as an opportunity for a law 
enforcement officer, a prosecutor, and 
a criminal defense attorney to work 
together to alter stilted perceptions. A 
multi-week lesson plan was created by 
Connie Hankins, a talented educator 


in Dade County, and we piloted it in 
Carol City Middle School. We found 
that a classroom dialogue was a lot 
better than a monologue in “reaching 
out” to these students. With a dialogue, 
one seeks to engage and involve the 
conversants in a discussion thereby 
hopefully piquing the student’s inter- 
est. With a monologue, a lawyer who 
is no Jay Leno, speaks to an audience 
which is definitely not in Burbank. 

We began as a team over and over 
again to the same classroom. Each of 
us explained why we did our job and 
how we individually perceived our role 
in a society that was governed by the 
rule of law. Toward the end of the year, 
the students prepared their own mock 
trial and showed us that many of them 
understood the importance of our jury 
system. The feedback from the teach- 
ers was overwhelmingly positive. We 
were told that the rate of student 
absenteeism in the classroom had de- 
clined, while teachers and students 
from other classrooms wanted to be 
part of our project. Students who nor- 
mally did not share in classroom 
activities began enthusiastically to par- 
ticipate. What we tried to do was make 
the students empathize with our roles 
and hopefully become part of an edu- 
cated citizenry. 

I am not so naive to think that a 
student who is a felon will be converted 
into a National Merit finalist by law 
related education, but certainly if a few 
students are “turned around,” then our 
roles as lawyers at the schoolhouse 
doors will be meaningful and impor- 
tant. 


An Educator’s Perspective 
(Mr. Cold) 
awyers, as resource persons, 
are crucial instruments in 
the delivery of law related 
instruction. Adherence to 
this principle has been one of the 
primary factors in the establishment 
and development of many highly suc- 
cessful LRE programs in the Dade 
County Public Schools during the past 
17 years. 

But channeling resources from the 
legal community is no simple matter. 
(Here we're talking about activities 
that go far beyond isolated visits to 
classrooms for law day or career week.) 
It requires careful planning, coordina- 
tion, and cooperation between educators 
and attorneys, with due respect for the 
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scheduling characteristics peculiar to 
each profession. 

There is a whole body of research on 
this topic in the LRE literature, which 
can be summarized under the rubric 
“proper preparation of resource per- 
sons.” If sufficient attention is not 
given to this theme, problems in the 
partnership are likely to develop. More 
on this later. What follows is a descrip- 
tion of how the lawyer-educator 
partnership was utilized to help create 
the LRE enterprise in Dade County 
with the help of governmental agencies 
and LRE organizations at the state and 
national level. 


The Dade Partnership 

LRE began in earnest in the Dade 
County school district with the crea- 
tion of the Law Education Goals and 
Learning (LEGAL) Project in 1976. In 
the mid-seventies, many social studies 
educators were pulling their hair over 
the abysmal state of civic literacy 
among the student population, as indi- 
cated by national test scores (and their 
classroom experiences). This was also 
a period when some attorneys in the 


Florida and 


wake of Watergate were trying to reha- 
bilitate the image of attorneys. Also 
underway was an attempt by some in 
the legal profession to “demystify” the 
law so that it could become more com- 
prehensible to the average person. And 
the mid-seventies marked an increased 
public awareness (if not understanding) 
of the legal system. Watergate, contro- 
versial Supreme Court decisions, and 
the pervasiveness of the law in such 
areas as the environment, civil rights, 
education, and consumerism helped to 
underscore the legalistic nature of our 
society. 

The time was ripe for a union of 
educators and attorneys to help ad- 
vance student understanding of the 
law. In the forefront of these efforts 
was the American Bar Association, 
which had already created in 1971 a 
Special Committee on Youth Education 
for Citizenship (YEFC). The YEFC pro- 
vides consulting and clearinghouse 
services for the establishment of LRE 
programs. Also involved in these early 
efforts were such national organiza- 
tions as the Constitutional Rights 
Foundation, the National Institute for 
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Citizen Education in the Law, the 
Center for Civic Education/Law in a 
Free Society Project, and Phi Alpha 
Delta Law Fraternity. 

Funding for LRE became available 
through grants from the U.S. Depart- 
ment of Education, the Department of 
Justice’s Office of Juvenile Justice and 
Delinquency Prevention, and various 
foundations. 

Innovative school districts, eager to 
improve citizenship education and an 
understanding of the legal system, 
jumped at the chance to be part of the 
new alliance. LRE represented an op- 
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courses that had, by their methodology 
of rote learning and idealization, actu- 
ally alienated many students. The 
practitioners of LRE advocated hands- 
on, participatory kinds of activities 
such as role-playing, mock trials, and 
law-focused field studies that involved 
students more directly in the learning 
process. 

Such an approach captured the imagi- 
nation of the Dade County educators 
who were planning the LEGAL Project. 
Prior to LEGAL, law education in the 
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Dade County schools was character- 
ized by the aforementioned visits of 
attorneys for law day or career week. 
Without proper preparation, these vis- 
its often were unsatisfactory for 
attorneys or teachers. Scenarios for 
disaster included, on the one hand, 
attorneys disenchanted by an unpre- 
pared (and sometimes unappreciative) 
assembly of several hundred young- 
sters, and, on the other, teachers and 
students being disappointed by the 
nonappearance of an attorney whose 
sudden cancellation was caused by an 
emergency hearing or other court- 
directed mandate. 

LEGAL attempted to correct such 
one-shot situations by providing a meas- 
ured, systematic approach to the 
delivery of legal resources to the class- 
room. Funding for the new project was 
provided by the U.S. Department of 
Education’s ESEA Title III (later IV-C) 
program, which focused on educational 
innovation. The federal program also 
demanded a proposal that was to be 
precisely designed, implemented, and 
tested with the ultimate goal being 
dissemination throughout the home 
state and in other states. 

Program developers devised a two- 
pronged approach—development of cur- 
riculum materials and activities for 
students, and training programs for 
teachers. From the beginning, the 
LEGAL Project relied heavily on the 
legal community in virtually all phases 
of program development. Attorneys, 
judges, and law professors were used 
as presenters in teacher workshops, 


and as writers and technical reviewers 
for curriculum products and program 
activities (such as field study modules 
and community law projects). 

Members of the legal profession also 
provided ongoing consultation to 
LEGAL Project staff, either through 
individual conferences or as members 
of LEGAL’s Community Advisory Com- 
mittee. Representatives of the Dade 
County Bar Association and The Flor- 
ida Bar were among the first resource 
persons contacted by project staff. 
LEGAL also received much valuable 
input and guidance from the Florida 
Department of Education and from all 
of the national LRE organizations. 
These organizations provided training 
opportunities for LEGAL staff and teach- 
ers as well as providing numerous 
opportunities to adopt proven LRE pro- 
grams and to test experimental 
programs—all grounded in state of the 
art LRE methodology. 

When Title IV-C funding expired, 
LEGAL was funded by another federal 
program—Chapter II of the Education 
Consolidation and Improvement Act. 
After two more years of continued 
growth and expansion, the Dade 
County School Board determined that 
LEGAL, as a successful, established 
program, should become a permanent, 
locally funded program. LRE was thus 
seemingly institutionalized in the Dade 
County Public Schools. The LEGAL 
curriculum had been installed in all of 
Dade County’s 50 middle schools and 
in almost all of the district’s 24 high 
schools. The program served approxi- 
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mately 10,000 middle school students 
(as part of the 7th-grade civics course) 
and over 2,000 senior high school stu- 
dents through various elective courses. 

The availability of such courses ex- 
plains part of LEGAL’s success. In 
many school districts across the coun- 
try, there are no law education courses 
per se. LRE is, rather, infused into 
other government, American history, 
or civics classes. In Florida, LRE may 
also be infused in this way, but addi- 
tionally it is available through the 
following course offerings: 


Course Grades 
Comprehensive Law Studies 9-12 
Law Studies 9-12 
Legal Systems and Concepts 9-12 
M/J Law Studies 6-8 

M/J Civics 6-8 
Court Procedures 9-12 
Court Procedures Intern 9-12 


This wide range of courses gives 
educators great flexibility in scheduling 
and offers many advantages in 
designing a comprehensive LRE cur- 
riculum. Courses may be arranged so 
as to offer two or even three full years 
of LRE at the senior high school level. 
Sequencing of instruction enables in- 
structors to proceed from introductory 
to more advanced material, and per- 
mits the inclusion of such time-intensive 
special programs as mock trial, mock 
congressional hearings, and commu- 
nity law projects. 

Another key factor contributing to 
the LEGAL Project’s success was the 
provision of a full-time professional 
staff. Over the life of the project, the 
typical staffing arrangement was one 
coordinator (administrative) and one 
educational specialist (teacher on spe- 
cial assignment). Again, in comparison 
with many other local LRE programs, 
this feature represents a distinct ad- 
vantage. LRE is usually just one of 
numerous responsibilities of a curricu- 
lum supervisor (or, in some cases, a 
teacher). 

A full-time staff was essential during 
the intensive planning and develop- 
ment phases of the original LEGAL 
project; it was also critical to the later 
phases of the project, which were char- 
acterized by a flowering of sophisticated 
subprograms, such as the mock trial 
competition, the National Bicentennial 
Competition on the Constitution and 
the Bill of Rights, the Law-Related 
Field Studies program, the Lawyer/ 
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Teacher Partnership program, Teens, 
Crime and the Community, and the 
Students and Criminal Justice pro- 
gram. All of these programs (and 
several others) required enormous 
amounts of time to plan and manage— 
from program design, to development 
of materials, to recruitment and train- 
ing of teachers and resource persons 
to implementation and evaluation. Staff 
also had the responsibility for main- 
taining liaison with the national 
organizations, and with the local legal 
community which provided resource 
support (human and financial) for vir- 
tually all of the programs. 

A closer look at just one of the 
programs will illustrate how “lawyers 
at the schoolhouse door” opened new 
vistas in citizenship education. 


A Model Partnership 

In 1983, the LEGAL Project and the 
Young Lawyers Section of the Dade 
County Bar Association initiated the 
Dade County High School Mock Trial 
Competition, which would become one 
of the most high-profile LRE activities 
in Dade, and one which would serve 
as a model for other school districts. It 
also typifies the range and intensity of 
lawyer involvement in LRE. As the 
program has evolved, changes and re- 
finements have occurred each year. 
The description that follows represents 
a “typical” sequence of events and 
explanation of roles. 

In the Dade County model, a YLS- 
designated team of attorneys (usually 
two members) assumes responsibility 
for recruiting attorneys as coaches for 
school teams (one or more per team) 
and as judges for each round of the 
competition—four rounds of prelimi- 
nary competition (each school assuming 
the roles of petitioner and respondent 
two times), two semifinal rounds, and 
one final round. 

In recent years, as many as 20 high 
schools have fielded teams. During the 
preliminaries, this means that 10 tri- 
als with three-judge panels are 
occurring simultaneously for each 
round. Assuming that each lawyer- 
judge judges one trial, 30 lawyers are 
needed for each of four rounds—or a 
total of 120 lawyers for the preliminary 
competition. (In some years panels have 
also included law students or real 
judges.) 

Long before the competition begins, 
participating teachers meet as a com- 
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mittee to review the rules, guidelines, 
and scoresheets for the competition, 
and to select the problem to be used 
(LEGAL staff members assemble a col- 
lection of hypotheticals that have been 
produced by various LRE organiza- 
tions). YLS representatives are invited 
to this meeting. 

Next, a lawyer-teacher meeting/ 
reception is conducted, usually in the 
late afternoon. Teachers meet their 
attorney coaches and discuss the prob- 
lem that has been selected for the 
competition. Also, additional revisions 
may be made in the rules and guide- 
lines. This meeting is usually conducted 
in the conference room of a large law 
firm and includes light refreshments 
provided by the firm or by the YLS. 

As the competition approaches, 
LEGAL staff and the YLS coordinators 
maintain frequent communication to 
make sure that the lawyer-teacher coach- 
ing pairings have jelled. This helps to 
ensure that the delivery of legal techni- 
cal assistance to each school is as even 
as possible. 

LEGAL staff and the YLS also confer 
on logistical arrangements for the com- 
petition. As the competition has 
expanded to include more schools, it 
has become too big to take place in a 
school setting. Since 1987, the YLS has 
hosted the preliminary competition at 
a major downtown Miami hotel. 

The University of Miami School of 
Law has also been a major supporter 
of the competition. For most years of 
the competition, judging panels for the 
preliminaries have included one law 
student (usually third year). The semi- 
final rounds are usually conducted at 
the University of Miami Law School, 
as well as the final round. In some 
years, the final round has been con- 
ducted in the U.S. district courthouse. 

For the final round, the three-judge 
scoring panel consists of a UM law 
professor, the current president of YLS, 
and a sitting judge, acting as presiding 
judge. 

Following the competition, the YLS 
underwrites the cost of trophies and 
plaques for the finalists and semifinal- 
ists. 

During the past three years, the 
Florida Law Related Education Asso- 
ciation has sponsored a state mock 
trial competition. Dade County’s Hia- 
leah-Miami Lakes High School has 
won this competition in each of the 
three years. In 1992, Hialeah-Miami 


Lakes captured the National Mock Trial 
Competition championship in Madi- 
son, Wisconsin. At each level, the YLS 
and other segments of the legal profes- 
sion have provided financial support 
for the Dade County team. 

The mock trial competition, as ex- 
haustive as it is, represents only one 
example of support for LRE from the 
legal community. In virtually every 
other LRE program in Dade County, 
members of the legal profession have 
given generously of their time, exper- 
tise, and financial resources to support 
student understanding of the law. Be- 
cause of lawyers’ ongoing presence at 
the schoolhouse door, citizenship edu- 
cation and legal literacy will continue 
to be elevated and enhanced in the 
schools of Florida. 


-AUTHORS 


Dennis G. Kainen of Weisberg and 
Kainen, Miami, practices criminal 
law. He received his B.A. in 1978 
from George Washington University 
and J.D. in 1981 from the University 
of Miami. Mr. Kainen was recog- 
nized as attorney of the year for 
1989-90 by the Florida Law Related 
Education Association and has 
served on the Dade County Public 
School’s LEGAL /ELF Citizen’s Ad- 
visory Committee. 

Ronald F. Cold is the executive 
director of the Friends of Law Edu- 
cation Foundation, Inc., a nonprofit 
corporation created to support law 
related education in the Dade County 
Public Schools. Before his retirement 
from the Dade County Public Schools 
in 1990, Mr. Cold served as social 
studies supervisor and law educa- 
tion coordinator. He presently serves 
on the Board of Directors of the 
Florida Law Related Education As- 
sociation. 
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On October 1, 1992, what had started out as a dream, perhaps even a mission for a group of 
Leon County teachers, school administrators, judges, attorneys, court administrators, and other 
dedicated community members marked its first day in existence as a unique and, thanks to a 
three-year grant from the U.S. Department of Education, fully funded law related education project. 
The project was named Balancing the S.C.A.L.E.S. (Strengthening Court and Law-Related Education 
in the Schools) of Justice, and after hiring a teacher/coordinator, a behavior specialist, and a secretary, 
it was ready to launch its five-component program: 

1) Curricula Infusion — Law is a vital and integral aspect of American society. It should be a vital 
and integral aspect of every American student’s education. Most teachers recognize the importance 
of law related education, but many lack the time and resources to develop and implement effective 
lessons and activities. The S.C.A.L.E.S. project provides lesson plans, activities, guest speakers, and 
other resources to all public and private elementary, middle, and high school teachers in our area 
who need assistance. Recently, with the assistance of the Florida Law Related Education Association, 
the S.C.A.L.E.S. project launched a mentorship program that partners teachers and attorneys for a 
year for the purpose of developing meaningful, interesting, and accurate curriculum. 

2) Court Observation — If education is to be effective, it must be an involving, hands-on experience. 
On January 21, 1993, the S.C.A.L.E.S. project launched its first court procedures course. Based on 
the court observer model developed by Dade County schools, the court procedures course offers juniors 
and seniors from three counties the opportunity to observe civil and criminal trials, appellate court 
proceedings, and city, county, and state governmental activities. Students also take part in mock 
arrests, jury selections, civil trials, criminal trials, and mediation sessions. 

3) Law Related Internship — Many students enroll in the court procedures course because they 
are considering a law related profession. Graduates from the course are eligible for internships. 
During the summer of 1993, S.C.A.L.E.S. students worked side-by-side with experienced law related 
professionals. 

4) Mentor Program — This program offers a professional level training/supervision course to adults 
who commit to working one-on-one for three semesters with adjudicated delinquents in need of 
behavior management and skills development. There are 20 active mentors; the program currently 
is working with nine children and continues to receive referrals from the Department of Health and 
Rehabilitative Services, the public defender’s office, the state attorney’s office, and the court. 

5) Teen Court — In this program, trained student volunteers assume the responsibilities of defense 
and prosecution attorneys, clerks, bailiffs, and jurors in sentencing procedures involving teens 
charged with first-time misdemeanors. 


—Douc.as JACKSON 
Tallahassee 
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From Gold E. Locks to Gangsters 


With Mock Trials, 
dents Learn 


Doing 


by Judge Terry Lewis and Suzanne Prior 


n Tallahassee, a pre-kindergarten 

student “presides” over a shop- 

lifting trial in the Leon County 

Courthouse. In Orlando, the crime 
is breaking and entering. The defen- 
dant is Goldilocks. Elementary stu- 
dents are experiencing our justice sys- 
tem as they participate in mock trials 
involving their favorite storybook char- 
acters. 

High school students are presented 
with more challenging and realistic 
civil and criminal cases. State competi- 
tion arguments this year centered on 
the presentation of aggravating and 
mitigating circumstances during a re- 
sentencing hearing for a capital felony 
offense. 

These scenarios and numerous oth- 
ers illustrate one way law related edu- 
cation can help students understand 
our legal system. Through the use of 
mock trials, students are given the 
opportunity to prepare for and present 


a case, all the while feeling more 
comfortable with the legal process. The 
visions of television lawyers are dis- 
pelled and a realistic understanding of 
court procedure, the basis for laws, and 
the peaceful resolution of disputes is 
developed. Student mock trials are ef- 
fective learning activities which foster 
enthusiasm for learning and involve- 
ment from the legal community. For 
these reasons and others, the student 
mock trial has become a popular class- 
room and courtroom activity for all age 
groups. 


It’s Effective 

Students learn some of what they 
are told, a bit more of what they are 
shown, and a lot more of what they 
experience first hand by doing. You can 
tell students about the law and the 
legal system. You can have them ob- 
serve an actual trial. But when they 
participate in a trial, their under- 
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standing of legal principles is deeper 
and more comprehensive. This is why 
a mock trial is so effective. It also 
provides an excellent way for the 
teacher to evaluate whether certain 
knowledge or skills have been learned. 
You can be told how to drive a car. You 
can be shown how to drive a car. But 
until you can demonstrate in an actual 
driving test the necessary skills and 
requisite understanding of the traffic 
laws, you won’t get a driver’s license. 
Similarly, in a mock trial activity, a 
student can’t guess the right answer 
as on a multiple choice test. A student 
must demonstrate knowledge by using 
it. 

In a mock trial, students learn by 
doing on several levels. For example, 
in the hypothetical case in which one 
student hits another person with a 
baseball bat, students not only must 
learn the meaning of aggravated bat- 
tery and self defense, they must deter- 
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Students from Our Lady of Lourdes Academy in Miami with the state trophy for the 
constitutional competition. 


mine how these legal principles might 
apply to the case. What facts are rele- 
vant? How do you get those facts before 
the jury? What does the standard of 
beyond a reasonable doubt mean? Stu- 
dents gain a better understanding of 
the role that lawyers, judges, clerks, 
court reporters, bailiffs, witnesses, and 
the jury play in a trial. Rather than 
some mysterious ritual, the process 
will seem familiar and meaningful to 
them if they encounter the real thing 
later. 

Through application, students will 
learn and demonstrate effective per- 
suasive communication, along the way 
overcoming anxiety about their speak- 
ing abilities, developing confidence in 
their ideas, their abilities, and them- 
selves. They have the opportunity to 
learn how to work successfully in small 
groups, listen to alternative viewpoints, 
divide assignments, and work toward 
a common goal. By utilizing coopera- 
tive learning methods, students may 
discover peaceful mechanisms for re- 
solving disputes which arise from con- 
flicts of opinion, therefore building 
bridges of mutual respect and toler- 
ance. These are skills which will serve 
the students well as they progress 
through life. 

One of the most important learning 
experiences in a mock trial is the 
opportunity for students to develop 
their critical thinking skills as they 
examine both sides of legal/social is- 


sues. How do you balance a student’s 
right of free speech with the orderly 
and safe operation of school? What is 
cruel and unusual punishment? What 
duties should a seller have in disclos- 
ing to the buyer information about the 
item to be sold? How much of a notice 
and opportunity to be heard must be 
allowed for a proceeding to be fair? The 
students can ponder and come to some 
conclusions about the why’s as well as 
the what’s of the law. Rather than 
being told what to believe or being 
lectured as to what is important, they 
discover on their own, through analy- 
sis and discussion, the worth or value 
of some of our most fundamental legal 
principles. 

In order to achieve these and other 
educational goals and to make your 
mock trial as effective as possible, we 
suggest that you choose your case care- 
fully. A mock trial can work in almost 
any class and on almost any grade 
level. However, the teacher will be in 
the best position to determine what 
will work with a particular class. This 
includes things like scheduling, how 
much and what kind of background the 
class will need before the mock trial, 
and what issues would be most rele- 
vant or appropriate. Also, although 
mock trials work great in classrooms, 
if you have access to courthouse facili- 
ties, this will give you some advan- 
tages. For starters, it is more realistic. 
Courtrooms are designed and built to 
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leave a certain impression which will 
not be lost on the students. For the 
same reason, use a judicial robe and 
gavel if you can get them. A trip to the 
courthouse will also allow students to 
observe those whose roles they are 
playing in their real life settings. 


It’s Fun 

Probably one of the reasons that the 
mock trial is so effective is that it’s 
great fun. A trial is high drama! It is 
a play that tells a story. It is a team 
sport competition. A trial is entertain- 
ing just to watch. Imagine the excite- 
ment and the enthusiasm when the 
students play the parts! And everybody 
can participate in a mock trial activity. 
There are lawyers, a clerk, a bailiff, a 
defendant, (and a plaintiff in a civil 
case), witnesses, a judge, and a jury. 
The jury, of course, can be made up of 
all students who do not otherwise have 
a role. Alternatively, students who don’t 
have a role can be required to prepare 
written trial briefs or to give a written 
opinion deciding the case. In our expe- 
rience, the mock trial is one of the 
most popular of LRE activities. 


It’s Flexible 

In a mock trial, students can tackle 
constitutional issues, learn about con- 
sumer law, decide the fate of a criminal 
defendant, or explore any other area 
in which you have particular expertise 
or interest. It is appropriately and 
easily incorporated into just about any 
type of class, including law studies, 
government, history, English or lan- 
guage arts, health and science, social 
studies, even driver’s ed. It can be used 
with elementary, middle, and high 
school students. With cases like State 
v. Gold E. Locks, even very young 
students can explore moral values and 
issues of fairness by role playing fa- 
miliar storybook characters. The more 
advanced the students, the more com- 
plex and comprehensive your issues 
can be. 

You should also consider using this 
kind of activity for other mock proceed- 
ings, not limiting yourself to a tradi- 
tional trial. You may find that some 
other proceeding works just as well or 
perhaps better for your purposes. For 
example, a sentencing hearing allows 
for a greater number of students to 
participate. It can be done with very 
little preparation and can be concluded 
in a short period of time. Combining a 


mock trial with a mock appeal allows 
for even greater participation since 
everyone can be required to write an 
appellate opinion. This works espe- 
cially well with constitutional issues 
as students must determine facts and 
resolve a public policy issue as well. 
The mock trial can be one of a series 
of proceedings in which the students 
take a case from beginning to end. For 
example, in one LRE activity plan two 
students are “arrested” by the school 
resource officer for an alleged petit 
theft from the school store. From that 
point, the students participate in each 
proceeding. There would be a detention 
hearing to determine whether and un- 
der what conditions the children would 
be released while the case is pending, 
perhaps pretrial motions to suppress 
evidence and statements, an adjudica- 
tory hearing, and the sentencing hear- 
ing where the students learn that dif- 
ferent defendants with different cir- 
cumstances sometimes require differ- 
ent sentences. This last example, may 
sound like a rather ambitious project, 
suitable for perhaps only advanced 
students, but it has been successfully 
done with fifth graders. 


It’s Easy 
Okay, so you’re not a teacher. You 
don’t consider yourself particularly 
adept at handling children. Well, you’re 
not alone. One of the reasons that law 
professionals hesitate to volunteer for 
LRE activities is that they feel un- 
qualified. Even the most experienced 
and skillful attorney, who can effec- 
tively communicate with a jury, may 
quiver with fear at the prospect of 
having to communicate with a group 
of fourth graders about the law. 

Not to worry. The mock trial is 
probably the easiest LRE activity to 
use. You may not be familiar with the 
variety of teaching techniques used in 
our schools, but even if you’re not a 
trial attorney, you know how a trial is 
conducted. It’s one of the things that 
lawyers and judges are trained for. For 
a mock trial, all you have to do is set 
the scene, do a little coaching on evi- 
dence and procedure, and the children 
will virtually teach themselves. Also, 
since folks have been doing mock trials 
in schools for a long time, it is not 
necessary to reinvent the wheel. Al- 
though there is certainly nothing wrong 
with starting from scratch and devel- 
oping a hypothetical case, you can 


probably find a mock trial already 
developed which can be easily adapted. 
The FLRE Association, law school clini- 
cal programs, the teacher, and other 
LRE participants are all good sources. 
If you are a novice, you may want to 
start with something relatively short, 
simple, and familiar to you. As you 
become more experienced and confi- 
dent, you can expand your participa- 
tion and pursue more comprehensive 
learning experiences. 


It's Competitive 

For a truly challenging experience, 
you can coach a mock trial team for a 
school-based, district, or state level com- 
petition. A team competition can add 
an element of reality to the program 
which will make the learning experi- 
ence that much more meaningful. The 
Florida Law Related Education Asso- 
ciation sponsors a state level competi- 
tion for high school students who role- 
play as a team of lawyers and wit- 
nesses, collectively advocating their 
position to a panel of judges. 

Since the inception of Florida’s state- 


wide mock trial competition three years 
ago, interest and participation from 
local school districts has steadily in- 
creased. On an annual basis, the state 
competition hosts an average of 15 
high school teams who are competing 
for the state title and the opportunity 
to represent Florida at the national 
finals. The Florida Law Related Educa- 
tion Association, along with additional 
community sponsors, such as The Flor- 
ida Bar General Practice Section, fund 
student travel to the national competi- 
tion. In 1992, the state team represent- 
ing Hialeah-Miami Lakes High School 
and Dade County captured the na- 
tional title for Florida! 

Although, there is no prerequisite for 
advancement to the state level finals, 
many teams participate in a local com- 
petition for the process of elimination 
as well as an opportunity to hone their 
trial skills. At the state competition 
teams are prepared to present both 
sides of the case twice each to a panel 
of judges. In preparation for the event, 
team teachers seek assistance from 
local attorneys who serve as mentors 
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Mentors to Minors 


Florida attorneys are sharing their knowledge and experiences with local 
youth this year through the implementation of National Mentor Program 
demonstration sites. Mentor is a unique program in its ability to link two 
professions with an interest in tomorrow’s citizens and enable them to explain 
the justice system for young people. Law firms in Volusia, Seminole, Leon, 
and Broward counties have paired with schools to serve as resource persons 
and mentors. The core program involves a classroom, courtroom, and law firm 
emphasis with an elective component at the discretion of the partners. 

Mentor is a flexible partnership which provides resources to assist the 
attorney with classroom experiences. The Florida Law Related Education 
Association, with funding assistance from The Florida Bar Foundation 
Interest on Trust Accounts Program, coordinates the demonstration sites. 

Mentors in the courtroom allow students the opportunity to see justice in 
action. Field trips to federal and state courts may involve a tour of the 
courthouse, observation of civil and criminal trials, or visits to the juvenile 
detention center. In Florida, the Mentor program is changing students’ 
attitudes toward the legal system and profession. 

Mentor attorneys may also take students on a tour of the law firm to allow 
students to focus on a specific area of practice, learn about the various law 
related professions, and discuss attorney-client relationships. 

The elective component allows flexibility as well. Depending on the firm 
and the interest of the class, this mentoring experience could be extremely 
participatory—allowing a hands-on approach to the justice system. Participat- 
ing in a mock trial allows students the opportunity to see both sides of an 
issue, commit to the civil resolution of disputes, and feel comfortable in 
accessing the legal system when confronted with a legal problem. 

The National Mentor Program, chaired by Marilyn Quayle and directed by 
Jo Rosner of Seattle, Washington, provides training and resource materials. 
Participating students, teachers, and law firms assist with demonstration site 
evaluations. Mentor administrators in each site supervise the development 
of partnerships, public relations, and the evaluation component. 


Law Magnets 


Traditionally, magnets have been implemented in the inner-city school 
systems to attract certain students from outlying regions by focusing on 
specific academic areas. Recently implemented in response to a 1991 desegre- 
gation order, Dade, Duval, Broward, St. Lucie, and Baker counties have 
developed law magnet schools. 

The Dade County Pre-law/Public Affairs Magnet at Carol City Senior High 
offers an extensive law related curriculum, as well as a paid summer 
internship program for 10th-12th graders, and an opportunity to gain up to 
12 hours of college credit in the criminal justice/pre-law and pre-law public 
affairs dual enrollment courses at Miami Dade or Florida International 
University. Throughout this process, students apply their legal knowledge 
and skills as trained mediators to resolve disputes among their peers on 
campus. 

At Wolfson High Law Magnet in Duval County, 400 students participate 
in college preparatory law related courses. Starting with the ninth grade, a 
nine-week concentration on courts and trials is incorporated into the American 
Government course. A history of the origins of law and court systems among 
different societies is analyzed in the 10th grade World History course. 

Beginning with the 11th grade, a year-long comprehensive law studies 
elective investigates criminal, civil, and juvenile law. Twelfth-grade courses 


include legal systems and concepts, court procedures, and a court internship 
program. 


to the students. An attorney coach can 
provide answers to the legal and proce- 
dural questions unfamiliar to a teacher. 

Besides coaching a team, many vol- 
unteers from the legal community as- 
sist as presiding and scoring judges for 
local and state competitions. For the 
state competition alone, an average of 
100 legal professionals are recruited. 
Assistance from the legal community 
is integral to the success of this pro- 
gram. 

There are various opportunities for 
involvement in the competitive or non- 
competitive mock trial program and 
the experience can be a truly reward- 
ing one. Just as the students will learn 
by doing, you can learn by teaching a 
class or coaching a mock trial team and 
you'll have fun to boot. Go on, give it a 
try! 


LEWIS PRIOR 


Leon County Court Judge Terry P. 
Lewis received his B.A. and J.D. 
degrees from Florida State Univer- 
sity, graduating with honors in 1976. 
He practiced as a solo practitioner 
and later with Oven, Gwynn & Lew- 
is. In 1988 he was elected to the Leon 
County Court. Judge Lewis is a 
special consultant for Kids Voting, 
Steering Committee for S.C.A.L.E.S., 
and serves on the advisory board for 
Project CREATE (Create Rewarding 
Employment Avenues Through Em- 
powerment). 

Suzanne Prior is the education 
specialist for the Florida Law Re- 
lated Education Association. She 
graduated from Florida State Uni- 
versity in 1990 where she earned her 
dual bachelor degrees in social stud- 
ies education and sociology. Ms. Prior 
is currently seeking her masters de- 
gree in elementary education while 
working full-time for the association. 
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jurists. You get the inside track into what the judge may or 
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The Florida Law Related Education Asso- 
ciation provides a variety of resources and 
materials to assist attorneys with their K-12 
classroom partnerships and presentations. 

The Florida Law Related 

Education Association 

325 John Knox Road, Ste. 104-E 

Tallahassee, FL 32303 

904-386-8223 

CRADLE (Center for Research and Develop- 
ment in Law Education) was founded in 1983 and 
housed at Wake Forest University. CRADLE 
provides a national repository for teacher- 
developed materials on the law and the Constitu- 
tion for elementary and secondary level students. 
Lessons can be accessed through LREnet, an 
electronic bulletin board. 

CRADLE 

Wake Forest University School of Law 

P.O. Box 7206 Reynolda Station 

Winston Salem, NC 27109 

919-759-5872 or 1-800-437-1054 

LREnet Access 1-800-257-3638 

Director: Julie Hardin 

American Bar Association/Youth Educa- 
tion for Citizenship Committee supports the 
growth of LRE by serving as an advocate for LRE 
nationally; sponsoring the annual National LRE 
Leadership Seminar; providing technical assis- 
tance through the National LRE Resource Cen- 
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Jack Hanna 
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1511 K Street, NW, Ste. 611 

Washington, D.C. 20005 
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Democracy is not self-executing. We have 
to make it work, and to make it work we 
have to understand it. Sober thought and 
fearless criticism are impossible without 
critical thinkers and thinking critics. Such 
persons must be given the opportunity to 
come together to see new facts in the light 
of old principles and to evaluate old princi- 
ples in light of new facts by deliberation, 
debate and dialogue. 
—Adlai Stevenson 
t is believed that democracy can 
only be made to work effectively 
if “understanding,” as called for 
by Mr. Stevenson, is developed in 
the elementary and secondary schools 
of our country. Programs should not 
be intended to make every student a 
lawyer. Rather, they should utilize the 
substance and process of law as ve- 
hicles by which students and their 
teachers can “examine new facts in the 
light of old principles, and evaluate old 
principles in light of new facts.” 


Attitudes 

Many young people perceive they are 
powerless with regard to the “system.” 
Conventional wisdom has caused us to 
assume the changing lifestyles of young 
Americans illustrate their negative and 


Law in the Schools 


38 THE FLORIDA BAR JOURNAL/OCTOBER 1993 


Attitudes, Goals, 
and Methods 


by Bruce W. Flower 


often hostile attitudes toward law and 
authority. Dr. June Tapp, in “A Child’s 
Garden of Law and Order,” Psychology 
Today (December 1972), found that 
instead of operating on a highly ideal- 
istic level regarding the need for rules 
and authority in society, young people 
clearly indicated they have a realistic 
view of the resulting chaos in a society 
with no rules or sources of authority. 
They understood the need for rules and 
their enforcement in any society at- 
tempting to provide maximum freedom 
for its citizens. The most significant 
finding, however, was that the young 
will not accept authority or the force 
of law without question. To support the 
system, they believe it is essential for 
rules to have been adopted by those to 
be governed, that the enforcement of 
the rules be done fairly and without 
discrimination, and that their society 
be willing to change outmoded rules. 
Effective efforts can be undertaken 
to build positive attitudes toward law, 
the legal process, and citizenship if 
such programs are based on a straightfor- 
ward and honest presentation of the 
realities of the legal and political pro- 


cess. Programs dealing only with 
strengths may do little more than pre- 
pare the young for cynical withdrawal 
as soon as disillusionment strikes. 

The task is to make it clear that our 
society follows fair procedures in the 
adoption of legal limits and in their 
enforcement. Students must have a 
chance to see the imperfections of the 
system when it does not measure up 
to the standard that has been set for 
it by the government. 

It is also important to teach that 
social institutions cannot change 
quickly. We have become accustomed 
to rapid technological advancement, 
and grow impatient when certain insti- 
tutions seem impervious to change. 
The young, inexperienced in the frus- 
tration of working within institutions, 
are impatient with what appears to be 
adult apathy. 


Program Goals 

Within social studies curricula, we 
find two besetting sins: the parceling 
out of what Whitehead called inert 
knowledge and the quest for a rele- 
vance without intellectual discipline. 


Art by Joe McFadden 
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Inert knowledge is knowledge that 
doesn’t connect with anything. The 
names of the presidents memorized in 
order is inert knowledge. If one notices 
that in the first 40 years, only the 
Adamses failed to achieve a second 
term, then the inert knowledge be- 
comes relevant. Why only one term for 
the Adamses? 

Too often relevance is pursued in the 
schools without intellectual discipline. 

If the visit to the court leads to 
questions about the adversary process, 
the relevant experience begins to ac- 
quire some intellectual rigor. The visit 
to the court and the questions raised 
about the adversary system open a 
whole subject of law related education 
in the schools. 

What would be the goals of any such 
program? First there is the goal of 
learning moral reasoning or ethical 
analysis by continual practice in reach- 
ing decisions and having to justify 
them. If one is correct in thinking that 
some facility in moral reasoning is a 
product of the introduction of law into 
the schools, then the result is not 
limited to the knowledge of the law. It 
can pervade the entire educational pro- 
cess for the student who has learned 
the art. 

The law itself is a quarry of moral 
problems along with their resolution 
and along with explicit justification for 
resolution. Too often, ethics is taught 
in a very milk-and-tea sort of way. 

Acquiring a kind of kinesthetic sense 
of ethical reasoning is like learning 
to play a musical composition. The 
approach—the way of cutting into a 
problem—becomes second nature. This 
is what is meant by learning princi- 
ples: not learning the words, but ac- 
quiring a framework of thinking which 
comes to one’s aid when the facts are 
brought before the individual. 

Consider the very familiar problem 
of searches and seizures. An unsophisti- 
cated reaction to this class of problems 
might be on one hand, “My home is 
my castle, let no one enter.” On the 
other hand, “If I have nothing to hide, 
why should I be concerned about a visit 
from the law enforcement officers?” 

This is the kind of knee-jerk polariza- 
tion of the issues that one is likely to 
get from unsophisticated, untrained 
citizens who haven’t been exposed to a 
study of the legal process. The legal 
process, if it means anything, means 
mediating between these polarities. It 
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Information about 
the law is going to 
be conveyed and 
acquired, and 
unless observations 
are entirely wrong, 
students are avid for 
information about 
the law 


would seem that the beginning of wis- 
dom is when one learns not to say “yes” 
or “no,” but “yes, but.” 

The second goal of the program 
should be an appreciation of the legal 
process. Too often, those who rely on 
television or newspaper for their un- 
derstanding of the law, think of law 
simply as a series of commands or 
prohibitions. Those who work with the 
law know this is highly misleading; 
that perhaps the more important, cer- 
tainly the more pervasive, aspects of 
law are facilitating and encouraging. 
They make possible the credit system, 
marriage and sometimes divorce, and 
the transmission of property. 

An appreciation of the legal process 
would include some understanding of 
the importance of certainty and pre- 
dictability in our behavior and the 
countervailing value of individualiza- 
tion for the sake of fairness. When 
should predictability and certainty be 
sacrificed in order to make accommo- 
dation and dispensations in an indi- 
vidual case? 

The appreciation of law would also 
involve coping with uncertainty. Those 
who have worked with law will realize 
how many different ways there are to 
deal with uncertainty. Uncertainty 


about guilt is resolved by certain pre- 
sumptions and burdens of proof. 

The third goal should be information 
about the law. This goal is third be- 
cause it seems not to be as pervasive 
in its effects as the other goals, and it 
is the easiest to convey. Indeed, it 
would come about inevitably in the 
pursuit of any of the other goals. 

Information about the law is going 
to be conveyed and acquired, and un- 
less observations are entirely wrong, 
students are avid for information about 
the law. Indeed, the harder problem is 
dealing with some of these other, more 
philosophical issues instead of devot- 
ing all of the emphasis to conveying 
information. When information is con- 
veyed, it is best done through an “infor- 
mation plus” explanation. 

For example, it’s interesting to know 
what the defenses are to a criminal 
charge. That’s useful, but it’s much 
more interesting to ask why those 
should be defenses. Once the informa- 
tion is acquired, following up the in- 
quiry with why it should be so, accom- 
plishes the “information plus” explana- 
tion. 


Methods 

Above all, the method ought to be 
that of the student’s participation in 
the process, either the actual process 
of simulation or role-playing, participa- 
tion in the process of decisionmaking, 
or the process of rulemaking. 

This participation involves concrete 
problems using material within the 
experience or observation of young peo- 
ple. There is an abundance of such 
materials at an age earlier than one 
would expect. Materials about con- 
sumer protection, privacy, liberty of 
the press, arrest, negligence, and rules 
of the road are comprehensible to young- 
sters. Immersion in concrete problems 
through the decision-making and rule- 
making process obviously requires the 
advice of lawyers and teachers. 

Exposing young people to such proc- 
esses is very sensitive. Some teachers 
fear that it will undermine their own 
authority, and parents may feel the 
same way. There is a danger of cyni- 
cism on the part of students. 

At what stage of a child’s develop- 
ment should a given set of materials 
or a given moral or ethical approach 
be employed? 

According to educational psycholo- 
gist Kohlberg, there are six stages of 


moral development. Kohlberg finds the 
U.S. Supreme Court has reached the 
fifth stage. 

Moral development starts with rule 
observance because a rule is a rule and 
it’s made to be observed. It then pro- 
ceeds to rule observance in order to 
please those in authority, to please the 
family, or to please the teacher. It 
moves on to a more searching or ra- 
tional basis through utilitarianism, and 
that’s where Kohlberg finds the U.S. 
Supreme Court. It then proceeds in a 
few sensitive and gifted people ulti- 
mately to a kind of universalization of 
ethical principles where the person is 
able to reverse roles and seek a rule 
or principle that would be fair irrespec- 
tive of one’s particular interest. 

Another difficulty lies in the differ- 
ent premises for moral analysis. Any 
approach to ethical analysis involves 
a certain ideology, even though uncon- 
scious or unarticulated. 

One approach may be in terms of 
idealism or absolute principles such 
as “honesty is the best policy.” Another 
approach, of course, is the utilitarian 
approach. One weighs the consequences 
of two different courses of action and 
asks which will produce the greater 
good, the greater happiness, or the 
greater usefulness. There are differ- 
ences between what the philosophers 
call “act” utilitarianism—that is, con- 
sidering a specific act in question—or 
“rule” utilitarianism, which tends to 
be more in line with legal analysis. 

These are valid, respectable ap- 
proaches. Perhaps what is needed is 
an awareness by the teacher of what 
he or she is doing, and which approach 
is emphasized. Possibly the soundest 
course is to be aware of the validity in 
each approach, that the absolute ap- 
proach is highly useful and valid but 
doesn’t answer all specific questions, 
and that it has to be supplemented by 
the utilitarian approach; that the util- 
ity ought to be qualified by some funda- 
mental absolutes as in evaluating the 
justice of slavery. At any rate, it is 
suggested that in teacher training for 
law-focused education some attention 
be given to ethical analysis in a sys- 
tematic way. 

The third difficulty is the existence 
of shortcomings in the social order 
itself. Suppose that during the visit 
to a courtroom, the students saw 
several trials of misdemeanor defen- 
dants being processed with no appar- 


ent representation. Then, to talk about 
the adversary process becomes dust 
and ashes in the mouth. The prob- 
lem is how to avoid cynicism when 
the ideals and presuppositions of the 
legal order are found unmatched by 
social reality. It would be a mistake 
to try to avoid confrontation with this 
basic problem in any program of law- 
oriented education. Unless the problem 
is confronted, such a program will 
produce cynicism. How does one deal 
with the disparity between the ideals 
of law and the legal order and the 
reality? 

Along with this kind of program 
ought to go a very active feeling of 
responsibility for social reform to bring 
it more nearly into conformity with our 
ideals. It is suggested that one cannot 
address legal education in the schools 
without an enhanced sense of respon- 
sibility regarding the reality of the 
legal process. 

Having pointed out some of the 
dangers in such a program, it would 
seem appropriate to mention some re- 
wards. Certainly, if the goals of train- 
ing and moral reasoning, under- 
standing the legal process, and infor- 
mation about the law are achieved or 
even approximated, we will have taken 
a very large step toward the education 
of a more civilized generation. 

In addition to these major goals and 
major rewards, there are a number of 
byproducts. Students exposed to this 
sort of experience become more active 
in the classroom, more appreciative of 
schooling; they come to life because the 
program has the virtue of combining 
relevance with intellectual challenge. 

Another byproduct is an enhanced 
respect for the law, not because respect 
is mandated by the teacher, but be- 
cause it comes through understanding 
the legal process. In particular, this 
respect is brought about by the realiza- 
tion that the problems the law deals 
with are genuine problems, that they 
are complex, that they are difficult, 
and that those who have been trying 
to resolve them by administering the 
law, making the law, revising the law, 
and interpreting the law are doing a 
very onerous job. 
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t some point in time, every 
attorney may be required 
(or will desire) to draft a 
legal brief for submission 
to an appellate court. This article re- 
views the most important elements in 
drafting such a brief.! 

Writing an effective appellate brief 
is by no means an easy task.? The 
effective briefwriter needs more than 
a persuasive argument. Indeed, appel- 
late counsel must also possess a thor- 
ough understanding of the appellate 
process—the procedural nuances, the 
standards of review, and the myriad 
dynamics which impact on the effective- 
ness of any legal argument. In essence, 
good briefwriting requires more than 
good grammar and more than a strong 
legal position; it also takes a tactical 
appreciation of what arguments to 
make and how to make them. Perhaps 
most importantly, the briefwriter must 
be capable of balancing the potential 
likelihood of success against the costs 
of going forward. 

To these ends, the briefwriter must 
conduct thorough research, and de- 


by Gary Gaffney 


velop a complete mastery of the record; 
only then can the brief be drafted, with 
careful writing and revision resulting 
in an effective finished product. All of 
this requires the efficient management 
of time, and the ability to delegate 
responsibility. 

Throughout this process, appellate 
counsel must maintain control of the 
way the brief is put together and pre- 
sented to the court. To be effective, 
counsel must become familiar with the 
“rules” which govern the format and 
contents of appellate briefs.? Following 
these uniform rules serves to facilitate 
the herculean task of the appellate 
court—and helps to streamline the ap- 
pellate process. Compliance can dra- 
matically increase the effectiveness of 
an appellate brief. Indeed, if the facts 
and argument are presented in a clear, 
recognizable style, without excess bag- 
gage, the brief generally will be more 
effective. 

With respect to writing style,* the 
key is to present a meaningful, well- 
developed argument which is easy to 
follow and which serves to clarify and 
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Drafting Effective 
Appellate Brief 


resolve the issues on review. Use clear, 
concise language and, above all, be 
brief. Never dilute a good argument 
with meaningless drivel. Material 
which does not serve to clarify the 
issues or persuade the court should be 
omitted from the brief. And avoid the 
temptation to attack opposing counsel 
(or the lower court); the technique is 
almost never effective, and it may turn 
readers against you. 

The writer must capture the court’s 
attention and create interest in the 
questions before it. At the same time, 
appellate counsel must meet and sa- 
tisfy the primary objective on appeal: 
to persuade the court. Every part of the 
brief should be written with these 
objectives in mind. And make no mis- 
take, saying things clearly and persua- 
sively is not easy. Explaining facts and 
law can be difficult enough; doing it 
persuasively is an art. 

Every briefwriter should take coun- 
sel from the ancient maxim of writers 
everywhere: know thy audience. By 
definition, appellate briefs are read by 
a very narrow spectrum of people—a 
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group made up almost exclusively of 
lawyers and appellate judges; counsel 
will not play to a jury. This is an 
audience intimately familiar with the 
nuances of appellate practice and pro- 
cedure, an audience that will not be 
easily misled. This makes it extremely 
important that counsel know the brief’s 
basic requirements and components. 


The Basic Components 
of the Appellate Brief 

Every brief must meet the minimum 
requirements® set out in the Florida 
Rules of Appellate Procedure. For ex- 
ample, the “initial brief” is to contain 
the following eight® elements: 

* The Cover Sheet: The cover sheet 
must contain the elements set out in 
Rule 9.210(a)(4). In addition to stating 
the type of brief being filed, it must 
provide the name of the court, the style 
of the cause, and the case number, if 
one has been assigned. It must also 
include the designation of the lower 
tribunal, the name of the trial judge, 
the party on whose behalf the brief is 
being filed, and the name and address 
of the attorney filing the brief.’ 

Contrary to popular belief, the rules 
do not specifically require any brief to 
have a “cover.” If a cover is used, it 
should permit the pages to lie flat (for 
ease in reading). Some courts remove 
the covers. As with any of these re- 
quirements, if there is any question as 
to compliance, it would probably be a 
good idea to contact the court for direc- 
tions or specific requirements. 

* The Table of Contents: The table of 
contents identifies the respective parts 
of the brief and indicates the pages 
upon which they may be found.’ As 
mentioned, these parts include the ta- 
ble of citations, the preface (if any), the 
statement of the case and facts, the 
summary of the argument, the argu- 
ment, and the conclusion. The table of 
contents also must provide the court 
with a concise statement of the issues 
presented for review.’ For continuity, 
the issues listed in the table should be 
worded exactly as they appear in the 
point headings in the main body of the 
argument. 

Great care should be exercised in 
forming the issues presented for re- 
view.!° Traditionally, the strongest ar- 
guments are best placed at the be- 
ginning of the brief; the weaker argu- 
ments follow, or are omitted altogether. 
The initial brief will almost always 
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phrase issues as positive statements 
of law or fact. For example, “The trial 
court erred when it. . . .” rather than, 
“Whether the trial court erred when it 
...2 The responsive brief might 
phrase issues positively or as inter- 
rogatories, depending on the specific 
circumstances. Where an issue con- 
tains components, or independent 
clauses, it might be better to break it 
up into sub-issues for clarity. 

¢ The Table of Citations: The table 
of citations merely lists the cases, stat- 
utes, and other authorities cited in the 
brief (in alphabetical order), and de- 
notes the page numbers on which the 
authority appears in the brief. Cases, 
statutes, textbooks, and law review 
articles are generally segregated in the 
table. 

¢ The Preface: The rules do not 
provide for a preface or introduction, 
but many briefs contain one. This sec- 
tion is typically used to identify the 
method in which the record will be 
referred, or to help the court identify 
the parties to the action.!! It can also 
be used to identify the nature of the 
appellate proceeding (e.g., “This is an 
appeal arising from a breach of con- 
tract action. . .”). 

¢ Statement of the Case and Facts: 
The statement of the case and facts 
actually serves two purposes. The state- 
ment of the facts recites the relevant 
facts of the underlying cause; the state- 
ment of the case develops the proce- 
dural path taken by the cause through 
the lower court system. In most cases, 
the statement should contain two dis- 
tinct sections: one dealing with the 
“facts” of the case, the other providing 
its procedural history. 

The Statement of the Facts: The state- 
ment of the facts is perhaps the single 
most important part of the appellate 
brief.!2 The way in which certain facts 
are presented may prove critical to the 
court’s analysis of the legal principles 
involved and may determine the out- 
come of the case. 

The statement of the facts does ex- 
actly what it says. It recites, in narra- 
tive form, the relevant facts of the 
case—but only those facts!* necessary 
to a general understanding of the case 
and those which bear directly on the 
issues on appeal.!4 Be accurate; each 
and every assertion of fact should be 
followed by a specific citation to the 
record below.15 

To be sure, a briefwriter must make 


the facts appear favorable to the argu- 
ment presented; but do not misrepre- 
sent the record to the court.'® It may 
be tempting to misstate facts, but re- 
sist the impulse to do so. At the same 
time, avoid excessive argument in the 
statement.!7 

Keep in mind that most appellate 
judges are overworked; it would be 
wise to make the court’s review of the 
record as accommodating as possible— 
without overlooking any fact of conse- 
quence, of course. In essence, counsel’s 
job is merely to condense or simplify 
the record, to make it understandable, 
while persuasive. All of this must be 
accomplished in a clear and accurate 
fashion, with appropriate citations to 
the record. 

The Statement of the Case: The tech- 
nical purpose of the statement of the 
case is to establish the appellate court’s 
jurisdiction!8 and, in doing so, put the 
case into its proper procedural context. 
It details, in chronological order,!9 just 
how the disputed issues of fact or law 
were raised below. By its very nature, 
the statement of the case may also 
serve to establish the applicable stan- 
dard of review. In most cases, it will 
contain no citations to legal authority 
except, of course, those authorities ex- 
pressly relied on by the lower court in 
reaching the decision alleged as error. 

In order to be most effective, the 
statement should provide the court 
with only that information necessary 
to the decision at hand. For example, 
in a case where the sole issue concerns 
the exclusion of evidence at trial, there 
would be no need to inform the appel- 
late court that a pretrial motion for 
summary judgment was denied. Con- 
versely, if the appeal concerns a post- 
judgment ruling, the court probably 
will not need to know that the defen- 
dant’s pretrial “motion to dismiss” was 
denied. 

¢ Summary of the Argument: The 
summary of the argument is important 
in that it offers the court its first 
exposure to the arguments to be pre- 
sented. Florida Rules of Appellate Pro- 
cedure 9.210(b)(6) directs that it sel- 
dom be more than two pages, and must 
never be more than five. As such, it 
should contain little more than a con- 
cise recitation of the legal arguments 
expressed in the brief. It can be as 
short as a sentence, or as long as a few 
succinct paragraphs—perhaps one for 
each issue to be discussed. Each para- 


graph should sum up the argument 
and briefly refer to its primary support. 
Each sub-argument should feed di- 
rectly into the general theme on ap- 
peal. The summary should not provide 
great detail, nor contain citation. 

To be most effective, the summary 
should lay out the argument like a road 
map for the court to follow. This pre- 
view will allow the reader to retain the 
big picture as the brief is read, and 


maintain its cohesiveness, avoiding any 
surprise ending. As with the statement 
of facts, some authorities suggest that 
the summary of argument be drafted 
after the body of the brief has been 
completed. 

* Argument: The argument is the 
heart of the brief. Stay organized; keep 
the reader on track. The flow of the 
argument should deliberately follow 
the road map introduced in the sum- 
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mary. A roman numeral should pre- 
cede each issue; a letter each sub-issue. 
If the appeal raises only one issue, and 
it is not multi-faceted, then this sort 
of denotation may be unnecessary. 

The first paragraph of each argu- 
ment or sub-argument should contain 
a concise statement of position. The 
argument should then be logically de- 
veloped, and a short conclusion ap- 
pended. 

Each argument and sub-argument 
should clearly present the applicable 
rule of law. Use support wisely, judi- 
ciously. Make no mistakes here; the 
correct authority for every proposition 
of law should always be provided. But 
do try to avoid excessive citation, and 
always key into the applicable stan- 
dard of review.2° 

The initial brief should anticipate 
the counter arguments which might 
be raised in the answer. In most cases, 
the appellant should not reserve any 
argument for the reply brief; the reply 
might not be read as carefully, and the 
issue could get lost in the shuffle. 
Naturally, the converse can also hold 
true. Since the appellant is given the 


last chance to brief the court, it might 
be more effective to hold back on a 
counterargument until it has been 
raised in the answer. This is where 
tactics become important. 

The brief should also anticipate 
questions the court might raise at oral 
argument—and what it might ulti- 
mately write in its opinion. In this 
regard, the brief can be utilized to 
provide the court with both the an- 
swers it seeks and a readymade opin- 
ion. 

In any event, the key to effective 
argument is to stay focused, to remain 
on point. Take a small piece of paper— 
a “Post-it” note—and jot down the 
specific argument you want to make. 
Review every sentence, every phrase, 
and every word of the brief, bit by bit. 
Relate it to your argument. Is it neces- 
sary? Does it help the reader under- 
stand? Is it persuasive? If you cannot 
answer yes to at least one of these 
questions, discard it. 

* Conclusion: If the argument has 
been presented properly, the conclu- 
sion need merely restate the obvious, 
and make the appropriate request for 
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relief.21 One effective method is to 
condense the entire argument into a 
single sentence. (If it takes several 
sentences, that is okay, but keep them 
short and to the point; the rules do not 
permit conclusions of more than one 
page.) The final paragraph should con- 
tain a transitional phrase and request 
the precise relief sought. For example: 
“In light of the foregoing, and on the 
strength of the authorities cited, Ap- 
pellant respectfully requests this court 
to reverse the decision of the lower 
court and to remand this cause for 
further proceedings below.” 

Great care should be taken in formu- 
lating the request for relief. If seeking 
a reversal, be sure the brief has clearly 
established the grounds to support such 
a conclusion. Note that the rule re- 
quires the conclusion to specify the 
exact relief requested. 

To avoid confusion or surprise, the 
conclusion should not refer to any fact 
or argument not previously discussed 
in the body of the brief. 

* Certificate of Service: The certifi- 
cate of service should follow the form 
prescribed by Florida Rules of Appel- 
late Procedure 9.420(c)(2). 

¢ The Appendix: Florida Rules of 
Appellate Procedure 9.220 permits?2 
the filing of an appendix with any 
appellate brief.22 The rule is often 
misused. Counsel have been known to 
attach letters, memos, and all sorts of 
things to their briefs. Most of these 
items would be subject to a motion to 
strike. The narrowly defined purpose 
of the appendix is “to permit the par- 
ties to prepare and transmit copies of 
such portions of the record deemed 
necessary to an understanding of the 
issues presented.”24 

Note that the only thing which should 
be appended to the brief under this 
rule are portions of “the record.”25 Its 
application, therefore, is really quite 
limited. An appendix is useful, for 
example, in cases where only a small 
portion of the record is necessary to 
decide the issues on appeal. In cases 
challenging the sufficiency of the evi- 
dence (where the court will need to look 
at the entire record) an appendix prob- 
ably will not be necessary. 

When it is used, the appendix must 
contain an index and a conformed copy 
of the opinion. It must be separately 
bound from the brief and, if not, a tab 
should be placed between.26 Under the 
1992 amendment, the appendix must 


be on 8 1/2 by 11-inch paper.?’ 

¢ Request for Oral Argument: Oral 
argument may be permitted in any 
appellate proceeding. The request for 
oral argument takes the form of a 
motion. It must be filed separately 
from the brief,28 and it must be served 
no later than the time by which the 
last brief of the requesting party is 
due.29 

¢ Request for Attorneys’ Fees: The 
request for attorneys’ fees, if any, 
should be filed as a separate motion 
pursuant to Florida Rules of Appellate 
Procedure 9.400(b). It must be served 
no later than the reply brief, and it 
must state the grounds upon which it 
is based.30 

¢ Answer and Reply Briefs: The an- 
swer brief is prepared in substantially 
the same manner as the initial brief.?! 
The statement of the case and facts, 
however, should be omitted unless there 
are areas of disagreement. If there is 
disagreement, the answer must clearly 
specify what it is.92 Like an initial 
brief, the answer brief can be no longer 
than 50 pages, according to Florida 
Rules of Appellate Procedure 
9.210(a)(5). 

The answer brief must respond to 
each point raised in the initial brief®? 
but is not limited to responding to only 
those points.*4 And if the initial brief 
has misstated an issue on appeal or 
has phrased the issue in such a way 
as to preclude objective analysis, the 
answer should restate it. If the point 
has been adequately phrased, there is 
probably no need to do so. 

The reply brief must be confined to 
simply rebutting the counterarguments 
raised in the answer, pursuant to Flor- 
ida Rules of Appellate Procedure 
9.210(e). It cannot be used to repeat 
the arguments of the initial brief.%® 
Often, a reply will be unnecessary; or, 
if needed, a few pages will suffice. 

¢ Notice of Supplemental Authority: 
If, after the last brief has been filed, a 
party discovers a “decision, rule, or 
law,” which could impact on the court’s 
decision, Florida Rules of Appellate 
Procedure 9.210(g) allows the party to 
file a notice of supplemental authority. 
The notice is only to “identify” the 
newly discovered authority, and may 
not contain argument. The notice may 
only “identify briefly” the points in the 
appeal to which the authority is perti- 
nent. Copies of the authority should 
be attached to the notice. 


The Technical Requirements 
of Appellate Briefs 

The technical requirements of the 
appellate brief are listed in Florida 
Rules of Appellate Procedure 9.210(a)(1)- 
(5).36 

¢ Length: Both the initial and answer 
briefs are limited to 50 pages in length. 
Reply briefs are to be no longer than 
15 pages; briefs on jurisdiction, 10. If 
a cross-appeal has been filed, the reply 
cannot exceed 50 pages; the cross-reply 
cannot exceed 15 pages. Id. The tables 
of contents and citations are not in- 
cluded in these computations.°” 

¢ Paper and Typestyle: Under Florida 
Rules of Appellate Procedure 
9.210(a)(1), all briefs are to be printed, 
typewritten, or duplicated on opaque, 
white, unglossed paper. If typewritten 
(most are), the brief must be on 8 1/2 
by 11-inch paper. If printed, the paper 
must be six by nine inches. In either 
case, the type must be black and the 
margins no less than one inch. Script 
typestyle is not permitted.38 

All text must be printed in type of 
no more than 10 characters per inch. 
It must be double-spaced with no more 


than 27 lines per page. Footnotes and 
quotations may be single spaced, but 
should be in the same size type and 
spacing as is the text.39 

¢ Headings: According to Florida 
Rules of Appellate Procedure 
9.210(a)(3), headings must be in capi- 
tal letters. If printed, subheadings are 
to be in bold type of least 11 points. 

¢ Binding: The rules require that all 
briefs be securely bound in book form, 
but few are. (Most are just stapled). 
Briefs should be securely bound in book 
form and fastened along the left side. 
This is a rule that counsel would do 
well to check with the specific court for 
instructions. For example, both the 
Third and Fourth districts interpret 
the rule quite loosely, requesting only 
that the brief receive one staple in the 
upper left hand corner. 

* Number of Copies: Florida Rules of 
Appellate Procedure 9.210(h)(2) re- 
quires briefs filed with the district 
court to include the original and three 
copies. An original and seven copies 
must be filed when the appeal is in the 
Supreme Court.?° An original and five 
copies are required for jurisdictional 
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briefs prescribed in Rule 9.120(d); an 
original and one copy must be filed 
when the appellate proceeding is in the 
circuit court.*! 

* Citations: Just as every reference 
to the record should be supported by a 
record citation, every proposition of 
law should be supported by a citation 
to legal authority. Citations need not 
be comprehensive and need not be 
more extensive than necessary. For 
example, it is not necessary to provide 
the court with a string cite of caselaw 
to support a widely accepted principle 
of law. A single citation to the Florida 
or U.S. Supreme Court decision is suf- 
ficient. 

As for citation form, Rule 9.210(i) 
requests‘? appellate counsel to use the 
uniform citation system described in 
Rule 9.800. Rule 9.800 applies to all 
legal documents filed in the appellate 
court, including court opinions. The 
rule is quite comprehensive in scope 
and covers most citations counsel will 
encounter. Any form not specifically 
described in the rule takes the form 
prescribed in A Uniform System of 
Citation (The Harvard “Blue Book”) 
published by Gannett House for the 
Harvard Law Review Association. 

The basic rules of citation are quite 
simple. Italicize or underline all case 
names.‘ Use proper introductory sig- 
nals.44 When using a citation as an 
integral part of a sentence, it must be 
spelled out in full pursuant to Rule 
9.800. Note that many citations, even 
if spelled out in full will contain abbre- 
viations (e.g., the use of the abbrevia- 
tion “So.2d” when citing decision from 
the Southern Reporter, Second Series). 
When the citation stands alone, it 
should take the abbreviated form pre- 
scribed in the rule. For example, when 
referring to Rule 9.800(h) of the Flor- 
ida Rules of Appellate Procedure in the 
sentence itself, the citation assumes 
the form it takes in this very sentence. 
However, if the citation does not ap- 
pear in the sentence, but is instead 
placed after the sentence, it should be 
abbreviated according to the rule (i.e., 
Fla. R. App. P. 9.800(h)). 

Keep all citations short and mean- 
ingful. If there is a statute or Supreme 
Court case directly on point, cite it and 
nothing else. If there is no controlling 
Supreme Court decision, cite first to 
the district in which the appeal arises. 
Do not overcite. More often than not, 
excessive citation (or string citing) is 
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A footnote is 
appropriate when 
the writer wants to 
provide the court 
with an extensive 
citation, but does 
not want to break 


the flow of the 
argument 


unnecessary.*° If compelled to overbur- 
den the court with authority for an 
obvious rule of law, cite to a single case 
that contains such authority and say, 
“See authorities cited therein. . . .” If 
the law is in doubt or the districts 
conflict, an extended discussion of the 
authority may be necessary to estab- 
lish its applicability. This may require 
several paragraphs of text, or perhaps 
just a parenthetical or a footnote. In 
any event, always remember to dis- 
close directly adverse controlling author- 
ity.46 

¢ Quotations: Quotations (whether 
from the record or legal authority) 
should always be used with discretion, 
and then only to emphasize a point.4” 
Quoted language should not be used 
to form the foundation of an argument. 
Always quote judiciously, whether it 
be from the record or the law. If quoted 
material is used, it should be brief and 
capture only the relevant, necessary 
text. Long quotations can be distract- 
ing and are often left unread. One or 
two sentences (or just a few words) will 
almost always be more effective than 
a longer passage. 

A 1992 amendment to the rule de- 
leted the requirement that quoted mat- 
ter be indented, but it still requires 
single spacing. In addition, quoted 
material must now be in the same size 
type and spacing as the text.48 

* Footnotes: Because footnotes tend 
to distract the reader from the argu- 
ment at hand, they should be used 
sparingly, if at all. Indeed, some authori- 
ties have gone so far as to suggest that 
footnotes are inappropriate in an ap- 
pellate brief.49 In practice, however, 


many briefs are laced with notation. 
In the end, it is all a matter of style; 
there is no right or wrong way. To 
decide when to use the note form, apply 
the now-familiar test: If the material 
in the footnote does not serve to ex- 
plain, clarify, or persuade, omit it. If 
the information is useful, it is then 
simply a question of where it can be 
most effectively placed.5° Ordinarily, 
anything of significance belongs in text; 
but this is not always true. A footnote 
might be appropriate, for example, 
when the writer wants to provide the 
court with an extensive citation, but 
does not want to break the flow of the 
argument. 


A Final Word 


Drafting an effective appellate brief 
is a difficult task, but with the proper 
foundation (and an accommodating 
work ethic) it can be accomplished 
within the time prescribed in the rules. 
Putting the work aside, however—even 
for a short while—can result in a 
rushed final product. If contemplating 
an appeal, start early; or contact appel- 
late counsel as soon as possible. 0 
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6 Fra. R. App. P. 9.210(a)(4) and (b)(1)- 
(6). A brief may also contain other parts, 
such as an introduction or preface, or the 
appendix described in Rule 9.220. 

7 Fra. R. App. P. 9.210(a)(4). 

8 Fria. R. App. P. 9.210(b)(1). 

9 Id. and Committee Notes thereto. 

10 Alleged errors must be raised “clearly, 
concisely and separately.” Singer v. Borbua, 
497 So.2d 279 (Fla. 3d D.C.A. 1986). Points 
not raised in the initial brief may be deemed 
waived or abandoned. See Dept. of Trans. 
v. Soldovere, 452 So.2d 11, 13 (Fla. 1st 
D.C.A.), rev. denied, 458 So.2d 272 (1984). 
But see Bothmann v. Harrington, 458 So.2d 
1163, 1169 (Fla. 3d D.C.A. 1984) (theory 
not briefed on appeal, but raised below, 
proper subject of review). 

11 The Committee Notes suggest that 
when referring to parties, “descriptive” terms 
be used whenever possible (e.g., “In this 
appeal, the Appellant shall be referred to 
as the “mortgagor”; the appellee shall be 
referred to as “The Bank”). See Committee 
Notes to Fia. R. App. P. 9.210 and Fen. R. 
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40 R. App. P. 9.210(h)(3). 
41 Fra. R. App. P. 9.210(h)(1). 
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when the appeal concerns the interpreta- 
tion of a contract or statute. In such cases, 
there will be a great emphasis on quoted 
language. Even so, the use of quotations 
should be minimized, and only relevant 
language quoted. 

48 Fia. R. App. P. 9.210(a)(2) and the 
Committee Notes to the 1992 amendments. 

49 Typically, this position is held by ap- 
pellate judges and staff who apparently are 
distracted by such notation. There is no 
prohibition against footnotes in the rules, 
however. In fact, the rules refer to the use 
of footnotes in a number of places. See, e.g., 
Rules 9.210(a)(2), 9.800, and 9.800(o). 

50 And there are other ways to get infor- 
mation across. For example, when a foot- 
note seems awkward or distracting, a paren- 
thetical in text might provide a suitable 
alternative. 
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law review. He is a member of The 
Florida Bar Journal Editorial Board. 
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he Little FTC Act, like its 

federal counterpart, was in- 

tended to establish a broad 

and flexible standard to pro- 
hibit “unfair methods of competition 
and unfair or deceptive acts or prac- 
tices.” 

The Florida Legislature enacted 
sweeping changes to the Little FTC 
Act during the 1993 legislative session. 
Session Law, F.S. Ch. 93-38, §501.201, 
et seq. The amendments expand the 
scope of the statute and incorporate 
Federal Trade Commission roles into 
Florida law. 

The Department of Legal Affairs ad- 
vocated the changes, arguing that they 
were necessary to clarify the statutory 
definition of deceptive or unfair acts 
or practices. However, the practical 
effect of the new amendments is far 
more significant than the modest goals 
suggested by the department. 

The new amendments delete the re- 
strictive definitions of “consumer trans- 
action” and “supplier” which tradition- 
ally posed substantial barriers to the 
use of the act. 

Further, the new act defines “unfair 
or deceptive acts or practices” so that 
a violation of a Federal Trade Commis- 
sion rule constitutes a prima facie 
violation of the Little FTC Act. This 
change creates a private cause of ac- 
tion where none existed under federal 
law. 


Changes in the New Act 

A review of the amendments to 
§501.201, et seq., indicates that they 
are extraordinarily far reaching. These 
changes include: 

a) Incorporating FTC policy 
concerning “unfair methods of competi- 
tion” and prohibiting “unconscionable” 
practices in the statement of purpose 
(§501.202(1) and (2)); 
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b) Providing that “a violation of Lit- 
tle FTC Act may be based upon”: 

1) violations of rules promul- 
gated pursuant to the Federal Trade 
Commission Act, 15 U.S.C. §41, et seq., 
(§501.203(3)(a)); 

2) “[t]he standards of unfair- 
ness and deception set forth and in- 
terpreted by the Federal Trade Com- 
mission or the federal courts,’ 
(§501.203(3)(b)); 

3) “[aJny law, statute, rule, 
regulation or ordinance which pro- 
scribes unfair methods of competition, 
unfair, deceptive or unconscionable acts 
or practices” (§501.203(3)(c)) (emphasis 
added); 

c) Providing all-inclusive definitions 
of “trade or commerce” (§501.203(8)) 
and “thing of value” (501.203(9)); 

d) Eliminating the restrictive de- 
finitions of “[s]upplier” and “[clonsumer 


transaction” 


(e.g., §501.203(1), 
§501.203(3) and §501.207(1)(b)); 

e) Adding “unconscionable acts or 
practices” as a substantive violation 
(§501.204(1)); 

f) Amending §501.205(1) and (2) 
concerning rulemaking so that it is 
clear that the department is not re- 
quired to adopt rules, and providing 
that any such rules “must not be incon- 
sistent” with FTC rules instead of 
“consistent” with such rules; 

g) Imposing more burdensome re- 
quirements and severe penalties 
concerning compliance with adminis- 
trative investigations (§501.206(1) (5- 
day response time) and §501.206(5)), 
and authorizing broader remedies 
(§501.207(3)); 

h) Amending the civil penalty provi- 
sion to define “willful acts” as those 
that occur “when the person knew or 
should have known that his conduct 
was unfair or deceptive. . 2” (501.2075 
and 501.2077(2)) and permitting the 
department to recover fees and costs 
in such actions; 

i) Increasing civil penalty from 
$10,000 to $15,000 for violation of 
§501.2077 relating to unfair or decep- 
tive practices that victimize the elderly 
or handicapped persons; 

j) Amending §501.211(2) con- 
cerning damage actions, so it applies 
to “consumers” (including corporations) 
instead of “individuals”; 

k) Deleting the “holder in due course” 
exemption previously found in 
§501.212(4) (1991); and 

1) Exempting real estate brokers, 
salespersons, and appraisers from the 
act concerning acts or practices that 
violate F.S. §475.42 or §475.626, 
(§501.212(5)). 

Although all of these changes are 
potentially significant, this article will 
focus on the difficult issues presented 


concerning the scope of the new act and 
the extent to which the act effectively 
incorporates FTC policies into Florida 
law. 


Scope of the Act 

The new amendments to the Little 
FTC Act create substantial uncer- 
tainty concerning the scope of the act. 
Although the statute specifically pro- 
hibits “unfair methods of competition 
and unfair or deceptive acts or prac- 
tices,” the act has been used primarily 
as a consumer protection statute.! More- 
over, the restrictive definitions of “con- 
sumer transaction” and “supplier” in 
the act have been used by the courts 
to restrict the availability of damages 
under the act. These cases include 
decisions which hold that the purchase 
or lease of realty for use as a home are 
not within the purview of the act.2 The 
obvious intention of the 1993 amend- 
ments was to overrule those decisions 
and expand the scope of the act. 

However, there still remain a large 
number of potential cases which may 
not be within the purview of the pri- 
vate damage provision of the act.? 


Perhaps the most important issue is 
whether the act permits competitors 
to recover damages. In M.G.B. Homes, 
Inc. v. Ameron Homes, Inc., 903 F.2d 
1486, 1494 (11th Cir. 1990), the court 
held that the Little FTC Act did not 
permit a claim for damages by one 
competitor against another. See also 
Donald Frederick Evans and Associ- 
ates, Inc. v. Continental Homes, Inc., 
785 F.2d 897, 915 (11th Cir. 1986). 
Other cases have held that at least 
injunctive relief is available under the 
act. National Car Rental System v. 
National Car Sales, Inc., 1990 WL 
293401 (M.D. Fla. 1990) (court en- 
joined trademark misuse under 
§501.204); Contemporary Restaurant 
Concepts, Ltd. v. Las Tapas-Jackson- 
ville, Inc., 753 F. Supp. 1560, 1565 
(M.D. Fla. 1991). Also see Orthopedic 
Equipment Co. v. Streetman and Asso- 
ciates, Inc., 390 So.2d 134 (Fla. 5th 
DCA 1980) (best efforts clause in dis- 
tributorship agreement did not violate 
Little FTC Act). 

The new act does not directly ad- 
dress the issue of whether competitors 
have standing to recover damages. Sig- 
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nificantly, the statement of purpose 
has been amended to include “the con- 
suming public and legitimate business 
enterprises from those who engage in 
unfair methods of competition . . ” as 
a purpose of the act. See §501.202(2). 
The term “supplier” was deleted from 
§501.202, further suggesting an inten- 
tion to expand the scope of the act. 
This interpretation of the act is not 
free from doubt because the 1993 amend- 
ments continue to use the term “con- 
sumer” in §501.211(2) which concerns 
actions for damages.* However, 
§501.211, relating to injunctive and 
declaratory relief, replaces “supplier” 
with “person.”5 Arguably, the legisla- 
ture intended to permit competitors to 
obtain injunctive and declaratory re- 
lief, but not damages. 

If the term “consumer” is to be given 
any meaning under the act consistent 
with its ordinary meaning, the new 
amendments should not be viewed as 
creating an unlimited scope permitting 
any person to recover damages under 
the act. This view is supported by the 
absence of any discussion of a competi- 
tor’s standing to seek damages in the 
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legislative history of the amendments. 

The issue of whether competitors can 
bring suits under the Little FTC Act 
may not be of great importance be- 
cause of the treble damage provisions 
available under the federal antitrust 
laws, as well as under Ch. 542, the 
state antitrust act. See Clayton Act, 
§4, 15 U.S.C. §15 and F.S. §542.22. 
Both statutes provide for treble dam- 
ages and attorneys’ fees for the prevail- 
ing plaintiff. 

Damage recoveries available under 
the Little FTC Act are also quite lim- 
ited. Not only is the phrase “actual 
damages” limited to compensatory dam- 
ages, but several decisions of the Flor- 
ida courts have held the consequential 
damages are not available under the 
act. See Urling v. Helms Extermina- 
tors, Inc., 468 So.2d 451, 454 (Fla. 1st 
DCA 1985); Rollins, Inc. v. Heller, 454 
So.2d 580, 584-585 (Fla. 3d DCA 1984). 
Thus, there may be few instances in 
which a competitor will seek the lim- 
ited actual damages under the Little 
FTC Act and risk the possibility of 
paying the defendant’s attorneys’ fees, 
when much more generous treble dam- 
ages and attorneys’ fees are available 
under the federal and state antitrust 
laws. These limited circumstances may 
include violations of the federal Robin- 
son-Patman Act prohibiting price dis- 
crimination. Competitors may also 
seek to rely upon the Little FTC Act 
concerning common law trademark in- 
fringement cases, and other cases in- 
volving generalized unfair competitive 
actions which do not fall within the 
purview of the federal or state antitrust 
laws.” 


Standards for Determining 
Prohibited Acts or Practices 
The department sought the sweep- 
ing changes of the Little FTC Act in 
part because of the concern that some 
courts would require that the depart- 
ment promulgate specific rules to pro- 
hibit conduct as a condition precedent 
for establishing a violation of the broad, 
and somewhat nebulous phrase, “un- 
fair or deceptive acts or practices.” In 
Storer Communications, Inc. v. State 
Dept. of Legal Affairs, 591 So.2d 238 
(Fla. 4th DCA 1991), the court consid- 
ered an effort by the department to 
obtain an injunction against a negative 
option plan by a cable television com- 
pany. In Storer, the cable television 
company initiated a new ENCORE 


52 THE FLORIDA BAR JOURNAL/OCTOBER 1993 


cable channel which was initially pro- 
vided at no cost. However, the cable 
company would eventually charge $1 
per month for the optional channel. 
Consumers were given no less than 
eight different notices of the change 
and prestamped and self-addressed en- 
velopes to cancel the new services, as 
well as the option to cancel the network 
by telephone. The majority opinion 
looked to the FTC “negative option 
regulation,” 16 C.F.R. 425 and its state- 
ment of basis and purpose, and con- 
cluded that the proposed plan did not 
violate FTC standards.’ Based on that 
record, the court confirmed the trial 
court’s decision not to grant a tempo- 
rary injunction because of the failure 
of the department to establish a clear 
legal right for injunctive relief. Judge 
Garrett, concurring and dissenting, ar- 
gued that the department should be 
required to promulgate the rule prior 
to seeking a cease and desist order. 

The notion that specific rules of con- 
duct must be established as a condition 
precedent to a cause of action under 
the Little FTC Act is inconsistent with 
federal law and the broad mandate 
prohibiting unfair methods of com- 
petition and deceptive acts or prac- 
tices. For instance, the legislative his- 
tory of the FTC act demonstrates that 
Congress rejected the concept of deline- 
ating specific unfair methods of compe- 
tition on the grounds that “[i]t is im- 
possible to frame definitions which em- 
brace all unfair practices. There is no 
limit to human inventiveness in this 
field. . . . It is also practically impos- 
sible to find unfair practices so the 
definition will fit business of every sort 
in every part of the country.” See 
Conference Report, H.R. Rep. 1142, 
63d Cong. 2d Session, 18-19 (1914). 
Ironically, the quest for “clear stan- 
dards” has arguably led to the creation 
of a private cause of action to enforce 
FTC trade regulation rules where none 
existed before, and has established 
industry guides that do not have the 
force of law under the FTC act as 
required standards under Florida law. 
Moreover, the department may be able 
to obtain civil penalties under 
§501.2475 for violation of FTC industry 
guides while the FTC cannot enforce 
those guides under its own civil pen- 
alty provisions. See 15 U.S.C. 
§45(m)(1)(A). 

The constitutionality of the Little 
FTC Act was affirmed by the Florida 


Supreme Court in Department of Legal 
Affairs v. Rogers, 329 So.2d 257, 262 
(Fla. 1976). In that case, the court 
interpreted the legislative mandate 
found in §501.204 that “due considera- 
tion and great weight shall be given 
to the interpretations of the FTC and 
the federal courts.” In order to preserve 
the constitutionality of the act from the 
argument that the legislature could 
not delegate authority to define unfair 
and deceptive acts to the federal gov- 
ernment, the Rogers court held that 
only those decisions that existed at the 
time of enactment, or re-enactment, 
could be considered binding. Id. at 267. 
In Rogers, the court also rejected an 
argument that the statute was uncon- 
stitutionally vague. Thus, all decisions 
of the FTC and the federal courts in 
interpreting the FTC act that had been 
decided at the time of enactment are 
incorporated by reference.® 

Section 501.203(3), as amended, es- 
tablishes a much broader definition of 
“violation of this part.” Prior to the 
1993 amendments, violations were de- 
fined merely as “either a violation of 
the provision of this part or a violation 
of any rules promulgated pursuant to 
this part.” However, the legislature 
enacted three new and expansive sub- 
categories of standards: 

a) Any rules promulgated pursuant 
to the FTC Act, 15 U.S.C. §41, et seq., 
or this act; 

b) The standards of unfairness and 
deception set forth and interpreted by 
the FTC or the federal courts; 

c) Any law, statute, rule, regulation, 
or ordinance which prescribes unfair 
methods of competition, unfair decep- 
tive, or unconscionable acts or prac- 
tices. 

Under §18 of the FTC act, the com- 
mission has the express authority to 
issue trade regulation rules “defining” 
with specificity unfair or deceptive acts 
or practices. 15 U.S.C. §57a(a)(1)(B). 
Prior to the 1993 amendments, FTC 
trade regulation rules were not ex- 
pressly referenced by the Florida act. 
One reason why these changes are 
significant is that neither the FTC act, 
nor most of the rules promulgated 
under it, creates a private cause of 
action while the Florida Little FTC Act 
allows recovery of actual damages to 
the plaintiff and awards fees and costs 
to the prevailing party under 
§§501.211(2) and 501.2105.19 Thus, the 
express incorporation of the FTC rules 


as substantive law in Florida is likely 
to substantially increase consumer and 
business litigation in Florida. 

FTC rules cover a wide variety of 
industries and conduct. For example, 
the trade regulation rules range from 
well-known rules such as the “used 
motor vehicle trade regulation rule” 
(16 C.F.R. 455) to obscure rules as 
“deceptive advertising and labeling as 
to the length of extension ladders.” (16 
C.F.R. 418). See 16 C.F.R. 400, et seq. 
Some of the more significant rules 
include: 

a) Used motor vehicle trade regula- 
tion rule (16 C.F.R. 455); 

b) Disclosure requirements and pro- 
hibitions concerning franchising and 
business opportunity ventures (16 
C.F.R. 436); 

c) Preservation of consumers’ claims 
and defenses (16 C.F.R. 433); 

d) Cooling-off period for door-to-door 
sales (provides a three-day “cooling-off 
period” for sales made at place other 
than seller’s place of business) (16 
C.F.R. 429); and 

e) Credit practices (16 C.F.R. 444). 

Further, the commission is 
authorized to issue nonbinding indus- 
try guides directed at either specific 
industry conduct or more general types 
of conduct. See 15 U.S.C. §57a(a)(1)(A). 
These guides are intended to encour- 
age voluntary compliance and do not 
have the force of law under the FTC 
act, and are not binding on the commis- 
sion. See AMREP Corp. v. F.T.C., 768 
F.2d 1171, 1178 (10th Cir. 1985), cert. 
denied, 475 U.S. 1034 (1989) (FTC not 
required to follow deception statement 
prior to its adoption in adjudication or 
formal rulemaking proceeding); 16 
C.F.R. §1.5(1993). 

Ironically, even though industry 
guides do not have the force of law 
under the FTC act, they are arguably 
incorporated into the state act under 
§501.203(3)(b) as “the standards of un- 
fairness and deception set forth and 
interpreted by the Federal Trade Com- 
mission .. . .” Section 57a(a)(1)(A) of 
the FTC act authorizes the commission 
to promulgate “interpretative rules and 
general statements of policy with re- 
spect to unfair or deceptive acts or 
practices.” Many of these guides have 
not been followed by certain industries 
and have not been enforced by the FTC 
for years. Prominent among guides in 
this class would include the FTC guides 
against deceptive pricing (16 C.F.R. 


233). Other important guides include 
those against debt collection deception 
(16 C.F.R. 237); bait advertising (16 
C.F.R. 238); the advertising of warran- 
ties and guarantees (16 C.F.R. 239); 
advertising allowances and other mer- 
chandise payments and services (16 
C.F.R. 240); guides concerning the use 
of the word “free” and similar represen- 
tations (16 C.F.R. 251); guides 
concerning use of endorsements and 
testimonials in advertising (16 C.F.R. 
255); and guides concerning fuel econ- 
omy advertising for new automobiles 
(16 C.F.R. 259). See generally 16 C.F.R., 
pts. 17-24 and 228-59 (1993). 

The FTC has also issued com- 
prehensive statements concerning stan- 
dards in determining whether conduct 
is unfair (Commission Statement of 
Policy on the Scope of Consumer Un- 
fairness Jurisdiction, 4 Trade Rep. Reg., 
(CCH), 913,203 (1980)), or deceptive 
(Policy Statement on Deception, 4 Trade 
Rep. Reg. (CCH), 113,205 (1983)). The 
unfairness policy has three primary 
elements: 

a) “The injury must be substantial”; 


b) “The injury must not be out- 
weighed by any offsetting consumer or 
competitive benefits that the sales prac- 
tice also produces”; and 

c) “The injury must be one which 
consumers could not reasonably have 
avoided.” 
Unfairness Policy, 4 Trade Reg. Rep. 
(CCH) 113,203 at 20, 908-09 (1980). 

The unfairness policy may permit 
the use of the Little FTC Act by con- 
sumers in breach of contract cases even 
absent any evidence of deception, if 
there is unavoidable consumer harm. 
See Orkin Exterminating Co., Inc. v. 
F.T.C., 849 F.2d 1354, 1363-66 (11th 
Cir. 1988), cert. denied, 488 U.S. 1041 
(1989); American Financial Services, 
Ass’n v. F.T.C., 767 F.2d 957, 971 (D.C. 
Cir. 1985), cert. denied, 475 U.S. 1011 
(1986). 

The FTC deception policy standard 
can be summarized as follows: 
First, there must be a representation, omis- 
sion or practice that is likely to mislead the 
consumer ... . Second, we examine the 
practice from the perspective of a consumer 
acting reasonably in the circumstances. . . 
Third, the representation, omission, or prac- 
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tice must be a “material” one. The basic 
question is whether the act or practice is 
likely to affect the consumer’s conduct or 
decision with regard to a product or service. 


Policy Statement on Deception Policy, 
4 Trade Reg. Rep. (CCH) 913,205 at 
20,911 (1983). 


It is likely that both the unfairness 
policy and deception policy are ex- 
pressly incorporated into the Florida 
act under §501.203(3)(b) incorporating 
“standards of unfairness and deception 


as set forth by the FTC.” 

Section 501.203(3)(c) of the amended 
act also substantially broadens the 
scope of the act. That subsection per- 
mits a court to determine that an act 
or practice is unfair if there is a viola- 
tion of “any law, statute, rule, regula- 
tion or ordinance which proscribes un- 
fair methods of competition, unfair, 
deceptive, or unconscionable acts or 
practices.” However, the extraterritorial 
effect of such ordinances is unclear. In 
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any event, such ordinances and regula- 
tions cannot be inconsistent with state 
or federal rules but are effective if they 
supplement consumer protection. See 
Pinellas County Dept. of Consumer Af- 
fairs v. Castle, 392 So.2d 1292 (Fla. 
1980). The inclusion of the term “un- 
conscionable” was apparently intended 
to reinforce the authority of the courts 
to police “unfair” transactions. 

There remains the issue of whether 
the effect of a violation of an FTC rule, 
guide, or policy is merely some evi- 
dence of a violation of the act, or a per 
se violation. It can be argued that since 
§501.203(3) is permissive (i.e., the word 
“may” is used) it does not compel the 
conclusion that the violation of a rule, 
guide, or ordinance is per se a violation 
of the Little FTC Act. However, such 
an interpretation as to rules is incon- 
sistent with the establishment of a 
standard of conduct consistent with 
federal law. Considering the strong 
interest in uniformity in interpretation 
between federal and state law, it is 
likely that a violation of a trade regula- 
tion rule will be considered per se 
illegal conduct. See Morgan v. Air Brook 
Limousine, 211 N.J. Super. 84, 510 
A.2d 1197, 1205 (N.J. Sup. L. 1986) 
(finding violation of FTC franchise rule 
was violation of state Little FTC Act), 
Spradling v. N.D. Williams, Jr., 566 
S.W. 2d 561 (Tex. 1978) (violation of 
enumerated act is necessarily a decep- 
tive act). However, the interest in uni- 
formity does not require that inter- 
pretive industry guides be enshrined 
into state law. Moreover, a consumer 
seeking damages under the act should 
still be required to prove causation, 
including justifiable reliance on the 
allegedly deceptive statement. 


1 Tronically, the FTC act as originally 
enacted in 1914 prohibited only “unfair 
methods of competition.” The act was ex- 
panded in 1938 by the Wheeler-Lea amend- 
ments to include unfair or deceptive acts or 
practices. Act of March 21, 1938, Ch. 49, §3, 
52 Stat. 111, 114. The purpose of that 
amendment was to overrule F.T.C. v. Rala- 
don, 283 U.S. 643 (1931), which required 
proof of competitive injury. 

2 See Larry Kent Homes, Inc. v. Empire 
of America, FSA, 474 So.2d 868 (Fla. 5th 
D.C.A. 1985) (sale of home and lot not 
consumer transaction); Kingswharf, Ltd. v. 
Kranz, 545 So.2d 276 (Fla. 3d D.C.A. 1989) 
(sale of real estate is not a “consumer 
transaction”); State v. DeAnza Corp., 416 
So.2d 1173, 1775 (Fla. 5th D.C.A. 1982), rev. 
denied, 424 So.2d 763 (Fla. 1982) (lease of 


mobile home park is not a “consumer trans- 
action”); City of Cars, Inc. v. Simms, 526 
So.2d 119, 121 (Fla. 5th D.C.A. 1988) (re- 
possession of car, as opposed to sale of car 
is not a consumer transaction); Heindel v. 
Southside Chrysler-Plymouth, Inc., 476 So.2d 
266, 1268 (Fla. 1st D.C.A. 1985) (automo- 
tive repair obtained in conjunction with 
business activity is not a consumer transac- 
tion even if vehicle is temporarily commit- 
ted to personal use); Packaging Corp. Int'l 
v. Travenol Laboratories, Inc., 566 F. Supp. 
1480 (S.D. Fla. 1983) (sale of metallic clamp- 
ing device used for blood transfusions and 
sold to manufacturers is not covered by act); 
Golden Needles Knitting and Glove Co., Inc. 
v. Dynamic Marketing Enterprises, 766 F. 
Supp. 421 (W.D. N.C. 1991) (sophisticated 
consumer transactions are not covered by 
the act); Bryant Heating and Air Condi- 
tioning Corp., Inc. v. Carrier Corp., 597 F. 
Supp. 1045 (S.D. Fla. 1984) (plaintiff who 
had experience in the industry did not have 
standing under Little FTC Act); and U.S. 
Financial Group, Inc. v. Horizon Manage- 
ment, Inc., 476 So.2d 771, 772 (Fla. 3d 
D.C.A. 1985) (experienced plaintiff in busi- 
ness dispute not entitled to fees under act 
because no showing that there was a “con- 
sumer transaction”). 

3 For instance, does the new act apply 
to the sale of securities? The Fifth Circuit 
Court has held that the Louisiana Little 
FTC Act does not apply to such transac- 
tions. See Stephenson v. Paine Webber 
Jackson & Curtis, Inc., 839 F.2d 1095, 
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1100-01 (5th Cir. 1988). 

4 The issue is further complicated by the 
broad definition of “consumer” under the 
act which includes “joint venture, partner- 
ships, business trusts, corporation, or any 
other group or combination. . . .” 

5 Section 501.206 relating to investiga- 
tions by the enforcing authority also applies 
to “persons.” 

6 See Grand Union Co. v. F.T.C., 300 
F.2d 92, 98-99 (2d Cir. 1962) (finding viola- 
tion of §5 even though technical elements 
of Robinson-Patman Act not met). The Rob- 
inson-Patman Act has quite technical 
jurisdictional requirements based on the 
language of the statute which requires sales 
actually made in interstate commerce as 
opposed to merely affecting interstate com- 
merce and also is restricted to commodities. 
See Gulf Oil Corp. v. Copp Paving, Inc., 419 
U.S. 186, 200-01 (1974) (at least one sale 
must cross state lines). Further, there is no 
parallel provision of the state antitrust act, 
for damages based on price discrimination. 

7 There is broad language in many deci- 
sions that the scope of §5 of the FTC act is 
broader than the Sherman act and other 
federal antitrust statutes. See F.T.C. v. 
Sperry & Hutchinson Co., 405 U.S. 233, 
249-50 (1972). However, there are few deci- 
sions which actually find a violation under 
§5 which would not also constitute viola- 
tions of the Sherman or Clayton acts. See 
Boise Cascade Corp. v. F.T.C., 637 F.2d 


573, 581-82 (9th Cir. 1980). 

8 Florida courts have rarely distin- 
guished between FTC trade regulation rules 
and industry guides. In Storer, the “nega- 
tive option regulation” was in fact a trade 
regulation rule. Further, the Florida courts 
have frequently relied upon FTC rules and 
guides indiscriminately, despite the fact 
that the Little FTC Act did not expressly 
reference such “regulations.” 

% This principle is also consistent with 
the rule of statutory construction that when 
a state enacts legislation from another 
jurisdiction it is assumed to have adopted 
the decisions of the courts of that jurisdiction 
at the time of enactment of the statute. See 
State Dept. of Environmental Regulation v. 
SCM Glidco Organics Corp., 606 So.2d 722, 
725 (Fla. 1st D.C.A. 1992); Dunn v. Doskocz, 
590 So.2d 521, 523 (Fla. 3d D.C.A. 1991). 

10 Holloway v. Bristol-Myers Corp., 485 
F.2d 986 (D.C. Cir. 1973); American Airlines 
v. Christensen, 967 F.2d 410, 414 (10th Cir. 
1992); Baum v. Great Western Cities, Inc. 
of New Mexico, 703 F.2d 1197, 1209 (10th 
Cir. 1983); Fulton v. Hecht, 580 F.2d 1243, 
1249, n.2 (5th Cir. 1978), reh. denied, 585 
F.2d 520, (5th Cir., 1978), cert. denied, 440 
U.S. 981 (1979); Freedman v. Meldy’s, Inc., 
587 F. Supp. 658, 660-62 (E.D. Pa. 1984) 
(finding no private cause of action under 
FTC franchise rule despite statement by 
commission that the court should infer such 
cause of action). 
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arious entities organized 

in the United States, in- 

cluding general partner- 

ships, limited partnerships, 
and limited liability companies, may 
be classified as partnerships for U.S. 
federal income tax purposes. Similarly, 
numerous foreign entities also are ca- 
pable of being classified as part- 
nerships.! Entities conducting an ac- 
tive trade or business which are not 
classified as partnerships generally are 
classified as associations that are tax- 
able as corporations.? Since partner- 
ships “pass-through” items of income, 
gain, loss, deduction, and credit to 
their partners, such items are taxed 
only once at the partner level. When 
compared to corporations, this one level 
of taxation may provide significant tax 
benefits to partners including, inter 
alia: a) no second level of income tax 
on distributions that would qualify as 
taxable dividends if paid out by a 
corporation;? b) utilization of lower 
individual income tax rates when such 
rates have been less than the corporate 
tax rates;* and c) utilization of deduc- 
tions and losses passed through to 
partners to offset other sources of in- 
come.5 Thus, the tax consequences of 
ensuring classification as a partner- 
ship are significant. 


Background 

While partnership classification was 
initially considered to depend upon all 
relevant facts and circumstances, the 
Internal Revenue Service has promul- 
gated segulations that have essentially 
reduced the classification inquiry to a 
four-factor test.6 An entity will be 
classified as a partnership where it 
lacks two or more of the following four 
corporate characteristics: limited li- 
ability; continuity of life; free transfer- 
ability of interests; and centralized 
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management.’ Due to the limited num- 
ber of cases interpreting the four-factor 
test, the IRS’ interpretation of the 
four-factor test, as set forth in its 
published rulings and revenue proce- 
dures, is important to determining the 
classification of an entity. 

This article briefly outlines some of 
the more significant recent develop- 
ments with regard to the classification 
of an entity as a partnership for U.S. 
federal income tax purposes. These 
developments generally have provided 
greater certainty and additional flexi- 
bility in structuring entities that qual- 
ify as partnerships. 


Clarification of IRS Position 

* Continuity of Life. Until recently, 
the Treasury Regulations provided that 
an entity lacked the corporate character- 
istic of continuity of life where “the 


death, insanity, bankruptcy, retire- 
ment, resignation, or expulsion of any 
member will cause a dissolution of the 
organization, ... . If the retirement, 
death, or insanity of a general partner 
of a limited partnership causes a disso- 
lution of the partnership, unless the 
remaining general partners agree to 
continue the partnership or unless all 
remaining members agree to continue 
the partnership, continuity of life does 
not exist.”8 

Under the regulations, uncertainty 
existed with regard to entities when 
events other than the listed events 
could cause partnership dissolution. 
Moreover, in Revenue Procedure 89-12, 
the IRS stated that continuity of life 
generally would be found to be lacking 
for ruling purposes when, upon the 
withdrawal of the last remaining gen- 
eral partner, a majority in interest of 
the remaining partners approved con- 
tinuation.9 

Revised Treas. Reg. §301.7701- 
2(b)(1) now specifically provides that: 
a) in addition to the enumerated events, 
any other event of withdrawal that 
causes dissolution will cause an entity 
to lack continuity of life; and b) conti- 
nuity of life will be lacking even though 
a majority in interest of members (as 
opposed to a unanimous interest) agree 
to continue the partnership upon the 
withdrawal or removal of a general 
partner. It should be noted that the 
Revised Uniform Limited Partnership 
Act and most limited partnership stat- 
utes, including Florida’s, require 
unanimous approval by limited part- 
ners to continue a partnership upon 
the withdrawal of the last remaining 
general partner. Nonetheless, it may 
be possible to permit less than unani- 
mous approval through a limited 
partnership agreement (that is signed 
by all partners) which contractually 


provides for continuation by a majority 
vote of the limited partners.!° 

The IRS has also stated that the 
absence of continuity of life is suffi- 
ciently well established that it ordinar- 
ily will not issue a ruling where: a) the 
limited partnership is organized in a 
state with a statute corresponding to 
the Uniform Limited Partnership Act 
(such as the Florida Revised Uniform 
Limited Partnership Act); and b) the 
general partners, in the aggregate: i) 
maintain capital accounts equal to at 
least one percent of the partnership’s 
total capital accounts; and ii) are allo- 
cated at least one percent of each 
material item of partnership income, 
gain, loss, deduction, and credit.!! 

¢ Free Transferability. The Treasury 
Regulations provide that free transfer- 
ability exists where “members owning 
substantially all of the interests in the 
organization have the power, without 
the consent of other members, to sub- 
stitute for themselves in the same 
organization a person who is not a 
member of the organization.”!2 Re- 
cently, the IRS stated that it generally 
will rule that a partnership lacks free 
transferability of partnership interest 
representing interests where, “through- 
out the life of the partnership, the 
partnership agreement expressly re- 
stricts . . . the transferability of more 
than 20 percent of all interests in 
partnership capital, income, gain, loss, 
deductions and credit.”!5 Pursuant to 
this revenue procedure, it is possible 
for some partners in a limited partner- 
ship to negotiate for free transferabil- 
ity provided that other partners with 
an aggregate partnership interest of 
more than 20 percent are willing to 
forego free transferability. Moreover, 
the IRS apparently will allow the same 
partner to have both a restricted and 
an unrestricted partnership interest. 
It should be noted, however, that the 
IRS expressly reserves the right to 
withhold a ruling in cases in which it 
is “warranted by the facts and circum- 
stances” or “whenever appropriate in 
the interest of sound tax administra- 
tion.”14 

¢ Limited Liability. Both Treas. Reg. 
§301.7701-2 and Rev. Proc. 89-12 pro- 
vide that an entity lacks the corporate 
characteristic of limited liability if the 
general partners have either substan- 
tial assets or independent judgment.!5 
Nevertheless, the IRS has consistently 
argued that a general partner’s inde- 


pendence, without substantial assets, 
is not sufficient for a partnership to 
lack the corporate characteristic of 
limited liability. For example, Rev. 
Proc. 89-12 states that where a limited 
partnership’s sole general partner is a 
corporation that does not have an 
aggregate net worth equal to 10 per- 
cent of the partnership’s capital 
contributions, “close scrutiny will be 
applied to determine whether the part- 
nership lacks limited liability. In that 
connection, it must be demonstrated 
that a general partner has .. . sub- 
stantial assets ... that could be 
reached by creditors of the partnership 
or that the general partners individu- 
ally and collectively will act indepen- 
dently of the limited partners.’’!é 
Shortly after the publication of Rev. 
Proc. 89-12, the IRS stated that, for 
IRS ruling purposes, a showing of 
independence would typically involve: 
1) no more than insignificant influence 
by limited partners; 2) “much larger 
general partner contributions to the 
partnership, including services, than 
would otherwise be required. . .; 3) a 
much larger general partner profits 
interest than would otherwise be re- 


quired . . .; and 4) significant general 
partner net worth. If one or more of the 
four are lacking, the remaining factors, 
and any other facts and circumstances, 
generally must be compelling to elicit 
a favorable ruling on limited liabil- 
ity."!17 As such, a general partner’s 
independence alone may not be suffi- 
cient to lack limited liability. 

* Other Factors. In addition to set- 
ting forth ruling guidelines pursuant 
to the four factors, the IRS tradition- 
ally has set forth other requirements 
that serve as prerequisites to receiving 
a ruling of partnership status from the 
IRS.!8 Currently, these requirements 
include, inter alia, a requirement that 
the general partner initially contribute 
and subsequently maintain capital 
contributions equal to one percent of 
the total capital contributions by part- 
ners to the partnership. In the alterna- 
tive, where a general partner contrib- 
utes substantial services to the 
partnership (generally services that 
relate to the “day-to-day operations of 
the partnership’s primary business ac- 
tivity”) for which it will receive a 
profits interest in the partnership (as 
opposed to a guaranteed payment), the 
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general partner can agree to contribute 
to the partnership, upon its dissolution 
and termination, the lesser of 1.01 
percent of the total capital contribu- 
tions of the limited partners (less capi- 
tal previously contributed by the gen- 
eral partner) or the general partner’s 
deficit capital account, if any. Since 
the general partner may not have a 
negative capital account at the partner- 
ship’s dissolution, the general partner 
may never be required to make the 
contingent capital contribution repre- 
sented by this 1.01 percent provision. 
Although the 1.01 percent provision 
is a potentially valuable option, a risk 
exists that a general partner receiving 
a profits interest for prior or future 
services, without making a proportion- 
ate capital contribution, may be deemed 
to have recognized income at the time 
that the profits interest was received.?° 
Nevertheless, the IRS has recently 
stated that with certain limited excep- 
tions, it ordinarily will not argue that 
the receipt of a profits interest for 
services will constitute the receipt of 
income at the time that the partner- 
ship interest is received.2! Accordingly, 
a 1.01 percent provision may be used 
in many partnerships with greater 
certainty that the general partner will 
not recognize income as a result of 
being issued its partnership interest. 


Broadened Opportunities With 
Commonly Controlled Entities 

The greater certainty in the partner- 
ship classification rules has been ac- 
companied by a broadened scope of 
ownership structures involving com- 
mon ownership which may qualify as 
a partnership for U.S. federal income 
tax purposes. 

¢ Single Economic Interest Theory. 
In Revenue Ruling 77-214,22 the IRS 
ruled that a German GmbH possessed 
the corporate characteristics of free 
transferability of interests and conti- 
nuity of life based upon the “single 
economic interest theory” because the 
partners were two U.S. subsidiaries 
wholly owned by the same U.S. parent 
corporation. Although the GmbH’s 
memorandum of association prevented 
any member from transferring an in- 
terest without the other member’s con- 
sent, the IRS ruled that the GmbH had 
free transferability because the U.S. 
parent corporation could make all of 
the transfer decisions on behalf of its 
wholly owned subsidiaries.2° Further, 
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notwithstanding the provision in the 
memorandum of association which pro- 
vided that the GmbH would dissolve 
upon the death, insanity, or bank- 
ruptcy of either member, the IRS found 
that the GmbH possessed continuity 
of life because of the absence of sepa- 
rate interests that could compel disso- 
lution of the GmbH upon the occur- 
rence of any of the foregoing events.?4 

The IRS has not provided any gui- 
dance as to how much common control 
must exist in order for the single 
economic interest theory to apply. In 
MCA, Inc. v. United States, 685 F.2d 
1099 (9th Cir. 1982), the foreign enti- 
ties in question were owned 95 percent 
by a Dutch corporation and five per- 
cent by an employee trust (created for 
the benefit of directors of the Dutch 
corporation). The IRS argued that the 
Dutch corporation and employee trust 
constituted a single economic interest, 
and that as a practical matter, the 
trust could never act independently of 
the Dutch corporation. Because the 
court determined that the trustees of 
the employee trust (the majority of 
which were also directors of the Dutch 
corporation) had a fiduciary duty to 
exercise their authority in good faith 
and without concern for their own 
personal interests or for those of third 
parties, the court found that the single 
economic interest theory did not apply 
because the Dutch corporation and 
employee trust represented separate 
and distinct economic interests.25 

Also, in a recent private letter rul- 
ing, the IRS did not apply the single 
economic interest theory in which the 
limited partnership consisted of a hus- 
band and wife as limited partners and 
the general partner was a corporation 
wholly owned by the husband.?6 Be- 
cause family members could poten- 
tially have conflicting interests, it 
seems unlikely that the single eco- 
nomic interest theory could be 
successfully applied in the family con- 
text. 

¢ Application in Domestic Context. 
While the IRS apparently has not 
published a private letter ruling or a 
revenue ruling applying the single eco- 
nomic interest theory in the domestic 
context, the same reasoning that ap- 
plied to the German GmbH in Rev. 
Rul. 77-214 could be applied to domes- 
tic limited partnerships and limited 
liability companies.27 As such, a do- 
mestic limited partnership could be 


found to be possessing the corporate 
characteristics of continuity of life and 
free transferability, thus requiring it 
to lack limited liability and centralized 
management. It should be noted that 
the single economic interest theory 
should not affect the classification of 
domestic general partnerships. A gen- 
eral partnership formed under a stat- 
ute corresponding to the Uniform 
Partnership Act should lack limited 
liability and centralized management.?® 
Thus, even if a general partnership 
was deemed to have free transferabil- 
ity of interests and continuity of life 
based on the single economic interest 
theory, the general partnership should 
still be classified as a partnership 
because it would lack the remaining 
two characteristics (i.e., limited liabil- 
ity and centralized management). 

¢ Safe Harbor. In Rev. Rul. 93-4,29 
the IRS recently modified its position 
in Rev. Rul. 77-214. In this ruling, the 
IRS stated that if the memorandum of 
association for the GmbH had either 
flatly prohibited the transfers of inter- 
ests or provided for an automatic disso- 
lution of the GmbH upon the occurrence 
of any transfer, then the GmbH would 
have lacked free transferability of in- 
terests.30 

With respect to continuity of life, the 
IRS reversed its prior position in Rev. 
Rul. 77-214 and stated that “the pres- 
ence or absence of separate interests 
is not relevant to the determination of 
whether an entity possesses continuity 
of life.”8! The IRS determined that the 
GmbH lacked continuity of life because 
its memorandum of association required 
dissolution upon the bankruptcy of 
either member without any further 
actions of the members. 

Since most states’ limited partner- 
ship statutes require dissolution of a 
partnership upon a general partner’s 
bankruptcy, most domestic limited part- 
nerships should lack continuity of life 
even if the single interest theory is 
applied to them. Based on Rev. Rul. 
93-4, partnership agreements may be 
drafted to lack both free transferability 
and continuity of life. As such, com- 
monly controlled partnerships may, 
through their governing statute and/or 
their partnership agreement, fall within 
the IRS ruling requirements for lack- 
ing continuity of life and free transfer- 
ability without regard to the more 
uncertain determinations of common 
control. 9 


1 Rev. Rul. 88-8, 1988-1 C.B. 403, 404. 

? Treas. Reg. §301.7701-2(a)(2). 

3 Code §§731, 736; cf. Code §§301, 311. 

4 Code §1; Cf. Code §11. In Florida, the 
current difference between the corporate 
and individual tax rates is increased when 
state income tax is taken into account since 
Florida has a corporate income tax but does 
not have an individual income tax. Fa. 
Const. art. VII, §5(a); Fia. Star. §220.02. 
Currently, the top marginal rate for corpo- 
rations (combined federal and State of Flor- 
ida) is 37.63 percent while the top rate for 
individuals is 31 percent. However, at the 
time that this erticle was written, both the 
House and Senate versions of the Revenue 
Reconciliation Bill of 1993 provided for top 
marginal rates of 39.6 percent for indi- 
viduals and top marginal rates of 35 percent 
for corporations. As such, if the new legisla- 
tion passes, the total combined corporate 
income tax rate will be approximately 38.6 
percent, approximately one percent less 
than the combined maximum individual 
income tax rate. 

5 Code §§701, 702, 703. The use of deduc- 
tions by partners to offset other sources of 
income is subject to various limitations such 
as the at-risk rules and the passive loss 
rules. See Code §§465, 469. 

§ Morrissey v. Commissioner, 296 U.S. 
344 (1935); T.D. 6503, 1960-2 C.B. 409. 
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7 Treas. Reg. §301.7701-2(a)(2) and -2(a) 
(3). Currently, the guidelines for obtaining 
an IRS ruling that an entity is classified as 
a partnership are set forth in Rev. Proc. 
89-12, 1989-1 C.B. 798, which has been 
modified by subsequent revenue procedures 
including, but not limited to, Rev. Proc. 
92-88, 1992-2 C.B. 497, Rev. Proc. 92-87, 
1992-2 C.B. 496, and Rev. Proc. 92-33, 
1992-1 C.B. 561. 

8 Treas. Reg. §301.7701-2(b)(1) (empha- 
sis added). 

2 Rev. Proc. 89-12, 1989-1 C.B. 798 at 
§4.05. 

10 Revised Uniform Limited Partnership 
Act at §801; Fria. Star. §620.157(4); see 
S. ET AL., FEDERAL TAXATION 
OF PARTNERSHIPS AND PARTNERS, STRUCTURING 
AND DraFTING AGREEMENTS, at %10.01(2)(d) 
(2d ed. 1993). 

1] Rev. Proc. 92-87, 1992-2 C.B. 496; Rev. 
Proc. 92-88, 1992-2 C.B. 497. The one 
percent capital account and allocation per- 
centages are reduced for partnerships with 
total capital contributions in excess of $50 
million. Rev. Proc. 92-88 also provides for a 
similar “no comfort ruling” position with 
regard to the absence of limited liability 
under circumstances in which a limited 
partnership’s general partners have a net 
worth of more than 10 percent of the total 
capital contributions to the partnership. 

12 Treas. Reg. §301.7701-2(e)(1) (empha- 
sis added). 

13 Rev. Proc. 92-33, 1992-1 C.B. 561. 

15 Treas. Reg. §301.7701-2(d)(2); Rev. Proc. 
89-12, 1989-1 C.B. 798 at §4.07. 

16 Rev. Proc. 89-12, 1989-1 C.B. 798 at 
§4.07 (emphasis added). 

17 G.C.M. 39798 (Oct. 24, 1991); cf. Larson 
v. Commissioner, 66 T.C. 159, 181-182 (1976) 
(limited liability absent where a general 
partner demonstrated independence). 

18 Treas. Reg. §301.7701-2(a)(1); see, e.g., 
Rev. Proc. 74-17, 1974-1 C.B. 438, 439. 

19 Rev. Proc. 89-12, 1989-1 C.B. 798 at 
§4.04. 

20 Campbell v. Commissioner, 943 F.2d. 
815 (8th Cir. 1991), aff'g and rev’g, and 59 
T.C.M. (CCH) 236 (1990); Diamond v. Com- 
missioner, 56 T.C. 530 (1971). 

21 Rev. Proc. 93-27, 1993-24 I.R.B. 63. 

22 Rev. Rul. 77-214, 1977-1 C.B. 408. 

23 Td. at 409. 

25 MCA, Inc. v. United States, 685 F.2d 
1099, at 1103 (9th Cir. 1982). It should be 
noted that because the court found that 
there existed distinct economic interests, 
the court did not reach the question of 
whether the foreign entities would possess 
free transferability and continuity of life 
under local law assuming an identity of 
interests. Id. at 1104 (note 13). But see 
Zuckman v. United States, 524 F.2d 729, 
743 (Cl. Ct. 1975), in which the Court of 
Claims accepted the IRS’ position with re- 
gard to the single economic interest theory. 

26 Priv. Ltr. Rul. 9239014 (June 25, 1992). 

27 Priv. Ltr. Rul. 9248021 (Aug. 31, 1992) 
(classifying partnership between two sub- 
chapter S corporations with common owner 
as a partnership based on lack of free 
transferability and continuity of life with- 


out mentioning Rev. Rul. 77-214); but see 
Rev. Rul. 76-435, 1976-2 C.B. 490 (classify- 
ing a domestic limited partnership as an 
association taxable as a corporation where 
the corporate general partner was owned 
equally by the two limited partners without 
elaborating on the effect of the commonality 
of ownership). 

28 Treas. Reg. §§301.7701-2(c)(4), (d)(1); 
cf. Rev. Rul. 75-19, 1975-1 C.B. 382. 

29 Rev. Rul. 93-4, 1993-3 L.R.B. 5. 

30 Td. 

31 Id. 
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YOUNG LAWYERS REPORT 


Distress Writ: A Nonresidential 
Landlord’s Best Tool 


or the young lawyer who 

represents a nonresidential 

landlord or who has been 

asked by the senior partner 
to review a file and see what can be 
done to collect the client’s unpaid rent, 
the following article explains how the 
distress writ can be an excellent tool 
to accomplish the client’s goals. 


History 

In substantially the same form since 
1879, the distress writ is provided for 
by F.S. at §83.12. A distress writ is an 
order from the court prohibiting the 
tenant from removing any personalty 
described in the writ from the leased 
premises. The statute provides in per- 
tinent part: 
A distress writ shall be issued by a judge 
of the court which has jurisdiction of the 
amount claimed. The writ shall enjoin the 
defendant from damaging, disposing of, se- 
creting, or removing any property liable to 
distress from the rented real property after 
the time of service of the writ until the 
sheriff levies on the property, the writ is 
vacated, or the court otherwise orders. . . . 

Since a distress writ essentially acts 
as a levy on tenants’ property without 
prior notice, it has always fought con- 
troversy and was even declared 
unconstitutional by several courts! be- 
fore finally passing constitutional 
muster and ending the debate in 1992.2 


Before Commencing Action 

It is assumed for the purposes of this 
article that the landlord wishes to evict 
the tenant for nonpayment of rent (or 
otherwise breach of a lease) that has 
resulted in recoverable damages. Be- 
fore the action can be initiated, 
however, the statutory notice must be 
given.’ After the required time has 
elapsed, a complaint for damages and 
distress may be filed.* A distress writ 
will not be issued unless the complaint 


Service of the 
distress writ at the 
same time a 
complaint for 
damages and 
distress is filed will 
likely result in an 
eviction 


by Kenneth G. Charron 


contains a count for damages, so it is 
recommended that the complaint is 
divided into two counts: one for dis- 
tress and one for damages. 

F.S. §83.08 qualifies what property 
may be distrained. First, if the prop- 
erty being leased is agricultural, then 
all agricultural products raised during 
the current year of the lease may be 
levied. If the value of such agriculture 
does not cover the rent or in the event 
the leased property is nonagricultural, 
the distress writ levies on “all other 
property of the [tenant] or his 
sub[tenant] or assigns, usually kept 
on the premises.”> Because employees 
bring personal property to work, it is 
arguable that any personal property 
that normally would not be considered 
as part of the tenant’s business is not 
“usually” kept on the premises and, 
therefore, may not be distrained. Nev- 
ertheless, if the value of the distrained 
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property is insufficient to cover the 
amount of damages suffered by the 
landlord, then all other property of the 
tenant may be subsequently levied and 
the lien shall date back to the time of 
the issuance of the distress writ.® 

In 1980, the Supreme Court ap- 
proved the basic form of the writ found 
at Form 1.909 in the Florida Rules of 
Civil Procedure. Some judges (and sher- 
iffs), however, require that the writ 
describe the property sought to be 
distrained with particularity. There- 
fore, the landlord may have to get 
creative on the means to visibly inspect 
the interior of the premises in order to 
know what to list on the writ. For 
example, if the leased property is a 
structure, by delivering the notice in 
person, the landlord or its repre- 
sentative may have the opportunity to 
see the tenant’s property located within 
the premises. 

F.S. §83.08(2) provides that the land- 
lord’s lien on distrained property “shall 
be superior to any lien acquired subse- 
quent to the bringing of the property 
on the premises leased.” Therefore, it 
is advisable to call the Secretary of 
State’s office and inquire whether there 
are any UCC-1 filings in the name of 
the tenant prior to the date of the lease. 
If the UCC-1 filings predate the lease, 
such property cannot be distrained. 


Commencing Action 

Under F.S. §83.21, any action for 
eviction may be filed under §51.011, 
providing for summary procedure that 
enables the landlord to obtain an evic- 
tion in a much shorter period of time. 
Thus, if the landlord’s goal is to remove 
the tenant as quickly as possible, a 
separate action for eviction should be 
filed at the same time a complaint for 
damages and distress is filed. 

Moreover, it is essential that the 


writ be served at the same time as the 
complaint. Even though the tenant 
was served with the statutory notice 
at the time of service of the complaint, 
the tenant knows that the landlord is 
serious and the tenant may try to 
vacate the premises. Thus, service of 
the writ at the same time as the 
complaint will most likely result in 
eviction of the tenant, who must leave 
all of its property behind. 

The action for damages and distress 
should be filed in the county where the 
leased property lies and the court where 
filed depends on the amount of dam- 
ages sought.? F.S. §83.11 lists the 
minimum allegations that an action for 
unpaid rent requires: 1) the name and 
relationship of the defendant to the 
plaintiff, 2) how the obligation for rent 
arose, 3) the amount of rent due, and 
4) whether the rent was payable in 
money or any other thing of value. 

It is also important to note that the 
complaint must be verified.’ The land- 
lord’s execution of a simple acknowl- 
edgement, located below the attorney’s 
signature, verifying that all of the 
complaint’s allegations are true is suf- 
ficient to meet this requirement. 

As required by F.S. §83.12, the land- 
lord must file a bond with the 
complaint. The amount of the bond 
should be double the amount sought 
in the complaint or, “if property, in 
double the value of the property sought 
to be levied on... .” It is uncertain 
whether the statute is referring to 
those actions where property was prom- 
ised in exchange for the use of the 
premises or whether the amount of the 
bond need only be double the value of 
the property located within the prem- 
ises. Regardless, upon obtaining a 
judgment, the landlord may proceed 
with execution on the distrained prop- 
erty and the distress writ may be 
dissolved. Dissolution of the writ will 
result in a prorated refund of bond 
premium from the insurer. 

To perfect service of the writ at the 
same time as the complaint, it is neces- 
sary to first file the complaint and bond 
while obtaining the summons issued 
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column for publication in The Florida 
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0866. 


Upon service of 
the distress writ on 
the defendant, the 
tenant has the 
right to move 
for the dissolution 
of the distress writ 
at any time 


by the clerk. Upon filing, the clerk will 
be able to verify which judge has been 
assigned to the case. By taking the 
court file to the judge ex parte and 
requesting that the distress writ be 
issued, all of the documents to be 
served on the tenant will be obtained. 
If the docketed judge is unavailable, 
then the administrative judge can is- 
sue the writ or assign another judge 
to handle the request. If the adminis- 
trative judge is unavailable, then any 
available judge has jurisdiction and 
may issue the writ. 

Once the distress writ has been is- 
sued, the summons, complaint, and 
writ may be served upon the tenant all 
at once. If the property sought to be 
distrained is not in the same 
jurisdiction as the leased premises, 
then the issued writ may be served by 
the sheriff of the county in which the 
property is located.9 


Tenant’s Defenses 

Upon service of the distress writ on 
the defendant, the tenant has the right 
to move for the dissolution of the dis- 
tress writ at any time.!° Moreover, if 
the distress writ “has the effect of 
depriving [the tenant] of its ability to 
continue in business, thus constituting 
an immediate and substantial depriva- 
tion of property,” a hearing on the 
tenant’s motion to dissolve the writ 
must be heard “as soon as reasonably 
possible.”!! If the tenant is unable to 
show that the distress writ should be 
modified or was obtained in error, then 
the tenant may also recover the prop- 
erty as soon as the tenant files a bond 
with the sheriff.!2 If the tenant’s bond 
is for double the value of the property 
levied on, the property may be re- 
turned pending resolution of the 
litigation.15 It should also be noted 
that any third person having a supe- 
rior claim on any of the property 
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distrained may interplead in the land- 
lord’s action.!4 


Judgment 

If the landlord is successful, judg- 
ment shall be rendered against the 
tenant for damages and, if the tenant 
filed a bond, against the surety.!5 In 
the event that an action for eviction 
also was filed, a writ for possession 
should also be obtained at the same 
time as the judgment for damages.!é 
Moreover, attorneys’ fees are recover- 
able for any action filed against a 
nonresidential tenant.!7 The landlord 
should be aware, however, that in the 
event judgment is rendered for the 
defendant, the tenant shall recover 
against the landlord for costs in accor- 
dance with F.S. §83.18; moreover, it is 
possible that additional expenses in- 
curred by the tenant are also 
recoverable under F.S. §83.12. 

It is strongly recommended at the 
same time the landlord obtains a judg- 
ment, that an additional order be 
requested from the court. Even though 
there is no authority for it, many courts 
will agree to mitigate the costs associ- 
ated with the sheriff's levy by granting 
something called a levy and leave or- 
der. Basically, the levy and leave order 
grants the landlord the ability to store 
the distrained property until such time 
as the property can be auctioned in 
accordance with F.S. §83.19. Some 
judges, however, require that the land- 
lord accept responsibility for the 
property while it is in the landlord’s 
possession. 

It is advisable to record any judg- 
ment for damages since some sheriffs 
require so prior to any levy. Addition- 
ally, some sheriffs also require that a 
writ of execution be obtained after the 
judgment has been recorded. 


Execution 

Once the judgment has been ob- 
tained and recorded, a certified copy 
of the recorded judgment and the origi- 
nal writ of execution can be given to 
the sheriff for sale and the proceeds 
applied to the judgment.!8 The sheriff 
will require that a levy instruction 
form be filled out and a deposit accom- 
pany the instructions. In the event 
that a levy and leave order has been 
obtained, the deposit should be sub- 
stantially less than usually required 
considering the sheriff will not have to 
transport and store the distrained prop- 


erty. The responsibilities of the sheriff 
at this point are to take inventory of 
the property and handle the advertise- 
ments and sheriff’s sale.!9 

In the event the landlord wishes to 
own the distrained property, the land- 
lord may bid at the auction up to and 
including the amount of judgment and 
related auction costs. The sheriff will 
supply a bill of sale for all property sold 
and any other buyers will furnish a 
bill of sale to the landlord as proof of 
ownership when picking up the sold 
property. Any and all proceeds less 
sheriff's fees and costs will be refunded 
to the landlord after the sale. 


Checklist 

1) Inventory tenant’s personalty mak- 
ing sure to exclude secured property; 

2) Obtain and file bond in conjunc- 
tion with a complaint that includes 
counts for damages and distress; 

3) After filing, retain summons/ 
complaint and obtain judge’s signature 
on distress writ; 

4) Have distress writ served with 
summons and copy of complaint; 

5) Obtain final judgment and levy 
and leave order at the same time 
(dissolution of distress writ); 
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6) Record judgment (if necessary); 
7) Obtain writ of execution (if ne- 
cessary) and certified copies of judgment 
and levy and leave order; 

8) Take everything with deposit to 
sheriff's office to fill out levy instruc- 
tions; 

9) Monitor auction proceedings; 

10) Obtain proceeds and/or bills of 
sale from sheriffs office. 


Conclusion 

After overcoming challenges based 
on constitutional grounds, the distress 
writ remains the best tool for nonre- 
sidential landlords for recovering 
unpaid rent. By following the checklist 
above, most landlords should be able 
to recoup some, if not all, of the losses 
accompanying tenants’ failure to pay 
rent. 


1 Stroemer v. Shevin, 399 F. Supp. 993 
(S.D. Fla. 1975); Phillip v. Guin & Hunt, 
Inc., 344 So.2d 568 (Fla. 1977); Brasseria 
La Capannina, Inc. v. Goodman, 579 So.2d 
193 (Fla. 4th D.C.A. 1991). 

2 Goodman v. Brasseria La Capannina, 
Inc., 602 So.2d 1245 (Fla. 1992). 

3 See Fra. Stat. §83.20(2) and 1993 Fla. 
Laws 93-70, however, it is advisable to 
confirm that the lease agreement does not 
provide for a longer period than statutorily 
required. 

4A third count for eviction may also be 
included. However, if the eviction is a prior- 
ity for the landlord, a separate complaint 
solely for eviction may be filed under §51.011 
providing for much shorter deadlines. 

5 Fia. Star. §83.08(2). 

Star. §83.08(3). 

7 Fra. Star. §83.11. 

8 Id. 

9Fxia. Star. §83.13. It should also be 
noted that if the landlord files a sworn 
statement that the tenant is no longer in 
the state, then the levy of the property by 
the sheriff serves as notice on the defen- 
dant. Id. However, without service of further 
process on the tenant, the judgment in the 
distress proceeding could not exceed the 
amount of past due rent. Midair, Inc. v. 
Sebring Airport Authority, Inc., 315 So.2d 
214 (Fla. 2d D.C.A. 1975). 

10 Fria. Star. §83.135. 

11 Goodman v. Brasseria La Capannina, 
602 So.2d at 1248. At such an adversarial 
hearing, the landlord has “the burden of 
providing probable cause that the writ is 
justified.” Id. 

12 Star. §83.14. 

13 Td. 

14 Pia. Star. §83.15. 

15 Star. §83.18. 

16 Fia. Star. §83.231; §83.241. 

17Fia. Stat. §83.231; but see 1993 Fla. 
Laws 93-70 that becomes effective October 
1, 1993. 

18 Star. §83.19. 

19 Fa. Star. §83.19(2). 
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TRIAL LAWYERS FORUM 


magine the scenario. Leona 

Helmsley procures an early re- 

lease from her income tax evasion 

prison sentence. Unfortunately, 
she has developed physical ailments 
that require residence in a nursing 
home. She likes Florida’s climate, and 
decides to move into one of approxi- 
mately 623 nursing homes in operation 
here.! 

Things go well in the beginning, and 
she flourishes in her new surroundings. 
She attempts to relax, but her en- 
trepreneurial tendencies emerge. She 
begins to convene increasingly larger 
numbers of her former business entou- 
rage in the nursing home to plan the 
takeover of some of Florida’s premiere 
hotels. 

One day she is conducting a working 
luncheon in her room, barking out 
orders to her employees and the nurs- 
ing home staff while enjoying a spicy 
bowl of Florida conch chowder. She 
accidentally knocks the bowl over, spill- 
ing its contents all over the floor. She 
immediately orders a certified nursing 
assistant (CNA) to clean up the mess. 
He is less than diplomatic, and mum- 
bles that she is “a clumsy oaf.” The 
CNA further enrages her by telling her 
that the business meeting is over and 
that her entourage has to disperse 
because of complaints from other re- 
sidents. 

She reluctantly complies, and orders 
her employees to leave, with the excep- 
tion of her lawyer. She reaches over to 
her night stand, picks up her well-read 
copy of Florida’s Nursing Home Bill of 
Rights, hands it to her lawyer, and 
issues a simple directive: “Sue them for 
all they are worth.” With great trepida- 
tion, her lawyer inquires as to the 
nature of her claim. She replies, “You 
were there—you saw how they inten- 
tionally violated my rights to manage 
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Although nursing 
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rights seem to 
constitute 
reasonable 
protection, it is the 
legal grounds for 
civil enforcement of 
violations that has 
stirred controversy 


by Thomas P. Scarritt, Jr., 
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my own financial affairs and to be 
treated courteously, fairly, and with 
the fullest measure of dignity.” After a 
careful review of the law, her lawyer 
agrees, informing her that she can 
request not only compensatory but puni- 
tive damages. 

How likely is this scenario? Under 
the Nursing Home Bill of Rights, it 
could happen. F.S. Ch. 400 provides 
basic standards for the health care and 
treatment of persons in nursing homes 
and related health care facilities.2 In 
furtherance of those goals, the chapter 
provides nursing home residents a 
comprehensive list of rights. These re- 
sidents’ rights include such general 
provisions as the right to civil and 
religious liberty, privacy, and the right 
to choose a certain physician, to the 
more specific rights of clothing and bed 
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reservation. From a medical perspec- 
tive, the statute provides residents with 
the right to adequate and appropriate 
health care and services as well as the 
freedom from physical and chemical 
restraints.4 

Although the rights in and of them- 
selves seem to constitute reasonable 
provisions for the protection of elderly 
citizens in nursing homes, it is the 
legal grounds for civil enforcement of 
nursing home violations that has stir- 
red controversy. Specifically, F.S. 
§400.023 provides that any resident 
whose rights are deprived or infringed 
upon shall have a cause of action to 
recover both actual and punitive dam- 
ages.5 Additionally, a successful litigant 
may recover reasonable attorneys’ fees. 
The statute also grants standing to a 
personal representative of the estate 
of a deceased resident if the cause of 
death results from a deprivation or 
infringement of the decedent’s rights.® 


Standard for Recovery 
of Punitive Damages 

Because compensatory damages for 
elderly patients in generally poor health 
are presumably low, the statute’s refer- 
ence to punitive damages and attorneys’ 
fees has been a major focal point in 
litigation. Applying the earlier exam- 
ple, if Ms. Helmsley can establish that 
one of her “rights” was violated, then 
not only is she allowed to recover for 
any damages sustained by her but the 
nursing home may be liable for puni- 
tive damages for its failure to ensure 
that Ms. Helmsley’s rights were not 
sufficiently guarded. Thus, it is impor- 
tant to determine what standards must 
be established to recover punitive dam- 
ages against a nursing home under 
Ch. 400. 

A literal reading of Ch. 400 would 
suggest that punitive damages are re- 


is 


coverable any time the right of a 
resident has been deprived or infringed 
upon. An action may be brought “to 
recover . . . punitive damages for any 
deprivation or infringement on the 
rights of a resident.” A per se violation 
of any of the enumerated nursing home 
rights in and of itself may be sufficient 
to justify the recovery of punitive dam- 
ages against the nursing home. Under 
this theory, the acts of the nursing 
home’s employees which violate the 
rights of the plaintiff do not, in and of 
themselves, have to be of a character 
justifying the imposition of the puni- 
tive damages. However, the Florida 
Legislature has recently amended Ch. 
400 to require a showing of willful and 
wanton conduct prior to a claimant 
recovering punitive damages.’ Addi- 
tionally, the Third District Court of 
Appeal of Florida has recently con- 
cluded that the common law willful 
and wanton standard applied to the 
recovery of punitive damages pursuant 
to Ch. 400 violations.9 

These recent attempts at clarifica- 
tion were needed to save the statute 
from constitutional attack. If a court 
were to allow the imposition of puni- 
tive damages without a higher showing, 
it is certainly arguable that Ch. 400, 
as applied, is unconstitutional. In Pa- 
cific Mutual Life Insurance Co. v. 
Haslip, 59 U.S. 4157, 111 S. Ct. 1032, 
113 L. Ed. 2d 1 (1991), the U.S. Su- 
preme Court identified certain criteria 
to determine whether an award of 
punitive damages violates the due pro- 
cess cause of the Fourteenth Amend- 
ment to the U.S. Constitution. Although 
the Court in Haslip recognized that 
punitive damages have long been a 
tradition in state tort law, the Court 
reasoned that unlimited jury discretion 
in the fixing of punitive damages would 
invite extreme results jarring one’s 
constitutional sensibilities. 

In Haslip the Alabama Supreme 
Court required the following criteria 
to be taken into consideration in deter- 
mining whether a punitive damages 
award was excessive or inadequate: 

1) Whether there was a reasonable 
relationship between the punitive dam- 
age award and the harm likely to 
result from the defendant’s conduct as 
well as the harm that actually oc- 
curred; 

2) The degree of reprehensibility of 
the defendant’s conduct, the duration 
of that conduct, the defendant’s aware- 
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ness, any concealment, and the 
existence and frequency of similar past 
conducts; 

3) The profitability to the defendant 
of the wrongful conduct and the desir- 
ability of removing that profit and then 
of having the defendant also sustain a 
loss; 

4) The “financial position” of the 
defendant; 

5) All the costs of litigation; 

6) The imposition of criminal sanc- 
tions on the defendant for its conduct, 
these taken at mitigation; and 

7) The existence of other civil awards 
against the defendant for the same 
conduct which would also be taken into 
mitigation. 

The court concluded that Alabama’s 
application of these standards imposed 
sufficiently definite and meaningful 
constraints on the discretion of Ala- 
bama factfinders in awarding punitive 
damages. Since the jury instructions 
were confined to deterrence and retri- 
bution, the state policy was advanced 
by punitive damage allocation. Suffi- 
cient restraints on a jury’s discretion 
afforded a defendant adequate due pro- 
cess protection. 

Although the constitutionality of Ch. 
400 has not yet been presented to a 
Florida court, the Third District Court 
of Appeal has recently issued an opin- 
ion with regard to the standard for the 
recovery of punitive damages. In Key 
West Convalescent Center v. Doherty, 
18 Fla. L. Weekly D1326 (Fla. 2d DCA 
1993), the court held that the character 
of negligence necessary to sustain an 
award of punitive damages pursuant 
to F.S. §400.023 must be “willful, wan- 
ton and intentional misconduct 
sufficient to sustain a conviction for 


manslaughter.”!° In reaching its con- 
clusion, the court held that the recovery 
of punitive damages pursuant to Ch. 
400 should not vary from the well- 
established principles regarding recov- 
ery of punitive damages pursuant to 
common law. Furthermore, the court 
reasoned that since a Ch. 400 claim for 
punitive damages was subject to the 
Tort Reform Act (F.S. Ch. 768) and 
Florida common law, evidence of will- 
ful and wanton conduct must be 
proffered into the record to support a 
claim for punitive damages. 


Nature of Conduct Required 
for Punitive Damages 

Although the Key West opinion ap- 
parently resolved the issue of the 
standard for the recovery of punitive 
damages, the court did not address or 
provide examples of conduct that would 
support a claim for punitive damages 
pursuant to Ch. 400. Therefore, many 
of the issues addressed by the U.S. 
Supreme Court in Haslip remain unre- 
solved in nursing home claims. While 
the establishment of a definitive stan- 
dard is helpful, application to Florida 
nursing homes may be precarious. Us- 
ing the original example, if a CNA 
intentionally referred to resident 
Helmsley as a “clumsy oaf” and inten- 
tionally interfered with her right to 
manage her financial affairs, do these 
intentional acts constitute behavior 
that is sufficiently willful and wanton 
to justify the imposition of punitive 
damages? 

Assuming the willful and wanton 
standard applies, it still must be deter- 
mined what acts or omissions of the 
defendant nursing home can be charac- 
terized as so gross and flagrant as to 
evince a reckless disregard of human 
life for the safety of persons exposed 
to the effect of the employee’s conduct 
so as to justify the imposition of puni- 
tive damages. In a negligence action, 
the Florida Supreme Court has re- 
quired a showing of conduct that would 
sustain a conviction for manslaugh- 
ter.11 The plaintiff must present 
sufficient evidence to sustain a finding 
of willful or wanton conduct. In essence 
the jury is asked the question: “Do you 
find that the nursing home acted with 
wantonness, or willfulness, or reckless 
indifference to the rights of others in 
their care and treatment of the pa- 
tient?” If the answer is yes, then the 
jury can consider assessing punitive 


damages. However this raises a dis- 
tinctive issue. How can you determine 
if a nursing home has willfully and 
wantonly violated a resident’s access 
to a telephone, the right to visit with 
persons of the residents’ choice, the 
right to use personal clothing, or the 
right to be treated courteously? Al- 
- though there is no doubt that nursing 
home residents should have these 
rights, can a nursing home be said to 
have willfully and wantonly denied a 
patient these rights? Is there any other 
way for such a right to be denied but 
willfully and intentionally? 

It would appear that prior state law 
on the punitive damage issue could not 
have effectively anticipated the multi- 
tude of problems presented by Ch. 400. 
In Payton Health Care Facilities, Inc. 
v. Campbell, 497 So.2d 1233 (Fla. 4th 
DCA 1986), the court attempted to 
address this issue. In attempting to 
delineate whether a plaintiff could re- 
cover punitive damages against a 
nursing home, the court referred to the 
standards for the recovery of inten- 
tional infliction of emotional distress. 
Specifically, punitive damages could 
be recovered against the nursing home 
only if the conduct was so outrageous 
in character as to go beyond all possi- 
ble bounds of decency. Pursuant to this 
standard, a jury would be asked to 
impose punitive damages against a 
nursing home only if the violation of 
the residents’ rights was so extreme 
in character as to lead an average 
member of a community to exclaim, 
“outrageous!” Once again, many poten- 
tial jurors may feel that any violation 
of a nursing home patients’ rights is 
outrageous. Certainly many of Flor- 
ida’s senior citizens, faced with the 
possibility of nursing home placement, 
may find such conduct extreme and 
outrageous. Since the Key West opinion 
did not address what actions would 
constitute “punitive conduct,” this is- 
sue remains unresolved. 


Does Mercury Motors 
Apply to the Bill of Rights? 

To further accentuate this confusion, 
even this application of punitive dam- 
ages may be inappropriate. Any 
assessment of damages against a nurs- 
ing home would be premised on the 
misconduct or omissions of the nursing 
home employees. Although a Florida 
court has now required a showing of 
willful and wanton conduct, it is un- 


clear whether the nursing home would 
be directly or vicariously responsible 
for any violations. In Mercury Motors 
Express, Inc. v. Smith, 393 So.2d 545 
(Fla. 1981), the Florida Supreme Court 
held that before punitive damages may 
be imposed on an employer, the plain- 
tiff must show some fault on the part 
of the employer such as its decision to 
hire or retain the employee who en- 
gaged in the willful and wanton 
conduct. Furthermore, this fault by the 
employer must have foreseeably con- 
tributed to the harm done to the 
plaintiff. Even simple negligence on 
the part of the nursing home would 
suffice as long as the plaintiff can 
demonstrate that the nursing home 
should have reasonably foreseen that 
the employee would have engaged in a 
willful and wanton violation of a re- 
sidents’ rights. 

Although no caselaw as of yet has 
read this standard into F.S. §400.023, 
similar statutory provisions have been 
held to allow the recovery of punitive 
damages against the employer under 
the Mercury Motors rationale. In Mc- 
Carthur Dairy, Inc. v. Original Kielbs, 
Inc., 481 So.2d 535 (Fla. 3d DCA 1986), 
the Third District Court of Appeal had 
to determine the vicarious liability of 
an employer for punitive damages in a 
civil theft action. Importantly, the civil 
theft statute was similarly silent with 
regard to the standard for recovering 
punitive damages and the parties 
against whom they could be recovered. 
The court held that since the statute 
was silent, ordinary principles of civil 
liability regarding punitive damages 
should apply. Citing Mercury Motors, 
the court held that for an employer to 
be vicariously liable for punitive dam- 
ages, the plaintiff must show that the 
employer was guilty of some fault which 
foreseeably contributed to the plain- 
tiff’s injury. 

Although the application of Mercury 
Motors to Ch. 400 would provide some 
guidance, certain questions still re- 
main. Initially, since the statutory 
language makes no literal requirement 
of harm to the patient, would the 
Mercury Motors standards still apply 
even if there was no actual damage to 
the plaintiff? For example, if the nurs- 
ing home inappropriately screened a 
patient’s mail, would that conduct be 
sufficient to allow the recovery of puni- 
tive damages? Furthermore, must a 
plaintiff establish that the nursing 
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home was negligent in hiring or retain- 
ing the employee who willingly and 
wantonly read the patient’s mail? Ad- 
ditionally, if the Mercury Motors 
standard is engrafted onto Ch. 400, 
will the focus of the patient’s case shift 
away from the act violating the pa- 
tient’s rights to the act of the nursing 
home in hiring or retaining the em- 
ployee guilty of the violation? 

In an effort to proscribe the applica- 
tion of Mercury Motors some plaintiffs 
suggest that the nursing home has a 
“nondelegable duty” to ensure that the 
resident’s rights are not violated. Thus, 
the nursing home is strictly liable for 
the acts of its employees in protecting 
residents’ rights. The issue of whether 
the violations occurred outside the 
course and scope of employment is 
irrelevant. Any violation establishes 
liability directly against the nursing 
home, even for punitive damages. How- 
ever, this seems to fly in the face of 
Mercury Motors. There, the Florida 
Supreme Court held that punitive dam- 
ages could not be assessed against the 
corporate entity absent some fault by 
the entity employing the person guilty 
of the rights’ violation. If a 
nurse or certified nursing assistant 
engages in violative conduct, to hold 
the nursing home directly liable for 
punitive damages encroaches the 
court’s holding. Furthermore, if a nurs- 
ing home is liable for punitive conduct 
directly, then Florida public policy pre- 
cludes insurance coverage for any 
award of punitive damages against the 
nursing home.!2 

Since the attachment of vicarious 
liability for punitive damages against 
the employer under Mercury Motors 
arises out of the employer/employee 
relationship, additional problems arise. 
To recover punitive damages under 
this theory, the plaintiff must demon- 
strate that the employee’s willful and 
wanton acts were committed within 
the scope of employment. This differs 


from the recovery of compensatory dam- 
ages under a negligent hiring or 
retention theory. It is only when recov- 
ery is sought for punitive damages 
under Mercury Motors that the em- 
ployee’s act must be committed within 
the scope of employment. Since the 
majority of nursing homes have taken 
significant strides to ensure that their 
residents’ rights are protected, can any 
employee’s act that violates those rights 
ever be committed within the scope of 
his or her employment? 

To establish that an employee’s act 
was within the scope of employment, 
it must be shown that the conduct was 
motivated, at least in part, by the 
purpose of serving the employer.!* Al- 
though it is clear that an employee’s 
negligent or unintentional conduct may 
well be within the course and scope of 
employment, these violations would 
not be sufficient to recover punitive 
damages. Rather, an employer is re- 
sponsible only for the intentional 
wrongful acts of the servant if the 
employee’s conduct is in some way 
furthering the interest of the employer 
or at least is motivated by some pur- 
pose to serve those interests, rather 
than the employee’s own interest. Ob- 
viously, since the nursing home will 
take the position that it made every 
effort to ensure against the violation 
of a resident’s rights and is in business 
to prolong life, it will be difficult for a 
plaintiff to establish that the employee’s 
violation in some way furthered the 
employer’s interest. Furthermore, if 
the nursing home takes the position 
that the employee acted outside the 
scope of employment, will insurance 
protection apply? Does the insurer owe 
the employee a separate defense? 

While there is little debate that some 
nursing homes engage in conduct so 
egregious as to justify the imposition 
of punitive damages, it seems unlikely 
that the legislature intended to allow 
for the recovery of punitive damages 
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for any intentional violations. Further, 
some of the rights guaranteed to nurs- 
ing home patients, even if violated, do 
not seem sufficiently fundamental so 
as to justify punitive damages. Al- 
though the nursing home resident’s 
“bill of rights” takes admirable steps 
to protect a discrete and vulnerable 
minority, it clearly does not establish 
a consistent basis for a civil cause of 
action. Some of the rights, while cer- 
tainly worth protecting, should not 
grant a patient the right to litigate for 
damages, especially punitive. 

In Florida, 20 percent of the popula- 
tion is 65 years of age or older.!4 And, 
while the demand for nursing homes 
in Florida is certainly increasing, so 
has the quality. There is significant 
evidence that the typical nursing home 
is improving in the quality of services 
rendered to its patients.!5 Federal and 
state legislation has improved the qual- 
ity of life for nursing care patients. 
That being the case, is it in Florida’s 
best interest to allow for the recovery 
of punitive damages based on residents’ 
rights that are more idealistic than 
practical? Do we want to follow the 
medical malpractice crisis with one in 
the nursing home field? 


Conclusion 

The Florida Legislature has passed 
legislation allowing for the recovery of 
compensatory and punitive damages 
under such vague standards that a 
nursing home licensee could conceiv- 
ably be held liable based upon a display 
of bad manners toward a resident. The 
legislature attempted to fix the prob- 
lem by inserting a willful and wanton 
standard for the recovery of punitive 
damages in the amendments that took 
affect on July 1, 1993, for all causes of 
action accruing on or after that date. 
Despite this effort, a nursing home 
could still be held liable for significant 
damages if its employees willfully and 
wantonly act in a discourteous manner 
toward a resident. Additionally, the 
Nursing Home Bill of Rights fails to 
specify whether the nursing home is 
liable directly or vicariously for these 
allegedly punitive violations. 

Nursing homes cannot be insurers 
against minor violations committed by 
employees who are reasonably hired 
and trained. The current law is so 
vague in its description of rights that 
it in effect imposes nearly strict liabil- 
ity on nursing homes for conduct such 


as that described in the beginning of 
this article. While the effort of the 
legislature was unquestionably well 
intentioned, the legislature has now 
perhaps created a problem bigger than 
the one it was attempting to resolve. 
The burden placed on Florida’s nursing 
homes may ultimately hurt the rights 
of present and future residents by 
financially eliminating many of Flor- 
ida’s nursing homes. A free market 
enables residents and their families to 
research, inquire, and select a nursing 
home most capable of caring for an 
elderly patient. An overly regulated 
and overly burdened market may in- 
crease costs, eliminate availability, and 
ultimately restrict the one right re- 
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n May 15, 1993, the Com- 
mittee Substitute for 
House Bill 1159 became 
law without the gover- 
nor’s signature. The bill (hereinafter 
referred to as the “act”), which is 
designated as Session Law 93-250, is 
the product of almost two years of work 
by the Foreclosure Study Commission, 
the Florida Bankers Association, and 
The Florida Bar. The Foreclosure Study 
Commission was directed by the legis- 
lature in 1991 to review the existing 
mortgage foreclosure process in Florida 
to identify problems in the existing 
system, determine ways in which the 
system could operate more efficiently, 
review other states’ foreclosure sys- 
tems to identify any ideas that may 
improve Florida’s system, and review 
alternatives to the existing process, 
including nonjudicial foreclosures. 

The Florida Bankers Association and 
The Florida Bar played major roles in 
negotiating and drafting various as- 
pects of the act. Although the leg- 
islature decided against adopting a 
nonjudicial foreclosure procedure, the 
act contains numerous changes in the 
foreclosure process which are intended 
to expedite mortgage foreclosures. A 
section-by-section analysis of the act 
follows. 


Foreclosure Sale Date 

Section 1 of the act amends F:S. 
§45.031 to provide that a final judg- 
ment of foreclosure shall direct the 
clerk to conduct the public sale within 
35 days after the date of the judgment, 
unless the plaintiff or plaintiffs attor- 
ney consents to a later date. 


Redemption 

Section 2 of the act creates a new 
F.S. §45.0315, which provides that a 
mortgagor or the holder of any subordi- 
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nate interest may redeem a property 
from foreclosure by paying the amount 
specified in the judgment, order, or 
decree of foreclosure or tendering the 
performance due under the security 
agreement, plus the reasonable ex- 
penses of foreclosure, at any time before 
the later of the filing of a certificate of 
sale by the clerk of court or the time 
specified in the judgment, order, or 
decree. Pursuant to existing caselaw, 
a mortgagor has the right to redeem 
property from foreclosure at any time 
before the issuance of the certificate of 
title,! and a holder of a subordinate 
interest may redeem the property at 
any time prior to the entry of a final 
judgment of foreclosure.? The new stat- 
ute creates a uniform time for 
redemption by shortening the time for 
redemption by mortgagors and length- 
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ening the time for redemption by 
holders of subordinate interests.3 


Jurisdiction and 
Service of Process 

Section 3 of the act amends F:S. 
§48.193 to add to the categories of 
persons subject to the long-arm 
jurisdiction of the courts of Florida 
persons holding a mortgage or other 
lien on real property in Florida. This 
provision treats lienholders of Florida 
real property the same as persons own- 
ing, using, or possessing real estate in 
Florida. 

Section 4 of the act modifies F.S. 
§48.194 to provide that where in rem 
or quasi in rem relief is sought in a 
foreclosure proceeding, service of pro- 
cess on a person outside Florida may 
be effected by registered mail. As noted 
in the House Judiciary Committee re- 
port,* “registered mail” is defined in 
F.S. §1.01(11) to include certified mail 
with return receipt requested. If the 
registered mail is accepted, service is 
considered obtained upon signing of 
the return receipt by the person “al- 
lowed to be served by law.” The 
implication is that the return receipt 
may be signed by anyone upon whom 
substitute service may be made; how- 
ever, it may be impossible for the 
lender to know whether the served 
party satisfies the requirements for 
substitute service. Thus, a lender 
should resort to personal service of 
process unless it is certain of the recipi- 
ent’s identity or its title insurance 
company will accept the affidavit of 
counsel as to the identity. 

If the registered mail is refused, the 
party seeking to obtain service may 
then effect service by first class mail, 
in which case service is considered 
obtained upon mailing of the envelope. 
Importantly, the act provides that fail- 


ure to claim registered mail is not 
considered refusal of service for pur- 
poses of the section. The provision 
further states that if service is ob- 
tained by registered mail, the party 
who effected service shall file an affida- 
vit describing the manner in which 
service was effected. The provision spe- 
cifically delineates the information 
which must be included in the affida- 
vit. 


Lis Pendens 

Section 5 of the act amends FS. 
§48.23 to clarify that filing of a lis 
pendens does not constitute a bar to 
enforcement of interests in persons in 
possession or easements of use. This 
provision does not appear to be in- 
tended to create a substitutive change 
in the law, but rather to correct an 
ambiguity that existed in the current 
provision. 


Constructive Service 
Publication 

Section 6 of the act amends F.S. 
§49.021 to permit constructive service 
of process by publication if service by 
mail is ineffective. 

Section 7 of the act amends F.S. 
$49.09 to establish a uniform and gen- 
erally a shorter time for defendants 
who are served by publication to file 
an answer and defenses in a foreclo- 
sure proceeding. Section 49.09 currently 
provides that when a defendant is 
served by publication, the notice of 
action shall require the defendant to 
file defenses with the clerk of the court 
and to serve a copy not later than the 
date fixed in the notice of action, which 
date shall not be less than 28 nor more 
than 60 days after the first publication 
of the notice. The amendment provides 
that in foreclosure proceedings, the 
notice of action shall require the defen- 
dant to file defenses with the clerk and 
to serve a copy on the plaintiff or the 
plaintiff's attorney within 30 days after 
the first publication of the notice. 

Section 8 of the act modifies F.S. 
§49.10 to exempt foreclosure actions 
from the general rule that notices of 
action must be published once a week 
for four consecutive weeks. The new 
subsection (c) provides that notices of 
action in foreclosure cases must be 
published only once a week for two 
consecutive weeks. 


Final Judgments 

Section 9 of the act amends F.S. 
§55.01 to require that final judgments 
contain the Social Security number, if 
known, of the judgment debtor, al- 
though errors in the Social Security 
number or the failure to include the 
Social Security number shall not affect 
the validity of the judgment. This pro- 
vision is designed to assist in 
distinguishing between judgments 
against the mortgagor and judgments 
against other persons having names 
similar to the mortgagor. 

Section 10 of the act amends FS. 
§55.10 to provide that in order to 
constitute a judicial lien on real estate 
of the judgment debtor, a judgment 
must contain the address of the credi- 
tor or must be filed with an affidavit 
containing such address. The provision 
further states that renewals of judg- 
ments pursuant to subsection 55.16(2) 
must be accompanied by affidavits con- 
taining the current address of the 
judgment creditor. This section is de- 
signed to assist foreclosing mortgagees 
and their attorneys in locating and 
effecting service upon owners of subor- 
dinate liens. The consequence of failing 
to comply with the provision is quite 
serious and should engender compli- 
ance by practitioners. 

Section 10 does not specify what 
address must be included in the judg- 
ments or affidavits. Currently, F.S. 
§55.505 requires foreign judgment credi- 
tors who record their judgments to 
record an affidavit containing the “last 
known post office address of the judg- 
ment debtor and of the judgment 
creditor.” Arguably, the failure of the 
legislature to refer to the post office 
address in the act implies that a street 
address is required. The address which 
is listed should be one at which the 
judgment creditor could be personally 
served because the obvious purpose of 
the provision is to facilitate location 
and service of subordinate lienholders. 
For a creditor which is a corporation, 
partnership, or sole proprietorship, the 
address should be the principal place 
of business at which executive officers, 
general partners, or sole proprietors 
may be found or the office from which 
the creditor sold the goods or extended 
the credit which is the subject matter 
of the judgment. The address of a 
registered agent may also be sufficient, 
as service can be effected on a regis- 
tered agent; however, it should only 
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be listed as a backup measure because 
a creditor does not necessarily conduct 
business there. For creditors who are 
natural persons, a home address is 
probably required—a result which may 
compromise their anonymity. 

Section 11 of the act provides that 
the amendments to F.S. §55.10 do not 
affect the validity of existing judg- 
ments, although subsequent extensions 
of judgment liens must comply with 
the new procedure. 

Section 12 of the act amends F.S. 
§55.505 to require that the affidavit 
which must be filed when recording a 
foreign judgment pursuant to the Uni- 
form Enforcement of Foreign Judg- 
ments Act shall contain the Social 
Security number, if known, of the judg- 
ment debtor and the judgment creditor, 
as well as their name and last known 
post office address. 


Assignment of Rents 

Section 13 of the act amends F:S. 
§697.07 to clarify some ambiguities 
which had arisen from the current 
statute regarding assignments of rents, 
which was originally enacted in 1987 
(hereinafter, the 1987 statute). The 
1987 statute states that “a mortgage 
may provide for an assignment of 
rents,” and that “if such assignment is 
made, such assignment shall be abso- 
lute on the mortgagor’s default, 
becoming operative upon written de- 
mand made by the mortgagee.” The 
1987 statute further stated that “upon 
application by the mortgagee, a court 
of competent jurisdiction may require 
the mortgagor to deposit rents in the 
registry of the court pending adjudica- 
tion of the mortgagee’s right to the 
rent....’ The 1987 statute was 
deemed necessary because prior case- 
law in Florida provided that a 
mortgagee of rental property was not 
entitled to receive the rents until the 
mortgagee took possession of the prop- 
erty with the consent of the mortgagor 
or a receiver was appointed.® Consent 
of the mortgagor was unlikely and 
motions for the appointment of a re- 
ceiver were expensive and time 
consuming. 

The 1987 statute spurred a flurry of 
judicial decisions and articles debating 
whether the law authorized title to the 
rents to transfer solely upon default 
and written demand for the rents or 
provided an alternative method of en- 
forcing an existing pledge of rents.® 


The distinction is of critical importance 
because in a bankruptcy case the an- 
swer determines whether the rents are 
“cash collateral’’ and “property of the 
estate”® of the debtor or property of the 
creditor. If the rents are not deemed 
to be cash collateral, a single asset case 
would be dismissed or the automatic 
stay lifted because no funds will be 
available to pay operating expenses 
during the case, or fund a plan of 
reorganization. Similarly, a borrower 
in a foreclosure case would have little 
incentive to defend, as no rent proceeds 
would be available to operate the prop- 
erty. 

Section 13 of the act resolves the 
debate by clearly providing that if an 
assignment of the rents is made in a 
mortgage or separate instrument, the 
mortgagee shall hold a lien on the 
rents, which shall be perfected and 
effective against third parties upon 
recordation of the mortgage or sepa- 
rate instrument and shall be enforce- 
able upon the mortgagor’s default and 
written demand for the rents. Under 
§13, title to rents will not transfer until 
foreclosure of the lien or delivery of the 
rents to the mortgagee. By including a 
reference to assignments of rents by a 
separate instrument, the provision ac- 
knowledges the validity of assignments 
of rent contained in documents sepa- 
rate from a mortgage. 

Under the provisions of §13, after 
default and upon written demand by 
the mortgagee, the mortgagor is obli- 
gated to turn over to the mortgagee all 
rents in possession at the time of the 
demand or collected thereafter which 
are not used for expenses approved by 
the mortgagee. 

Section 13 retains the provision in 
the 1987 statute for orders to pay rents 
into the registry of the court and fur- 
ther provides that such orders could 
require the rents in the possession or 
control of the mortgagee to be paid into 
such other depository as the court may 
designate, apparently authorizing the 
payment of the rents into an interest- 
bearing escrow account which would 
not be subject to statutorily-imposed 
court registry fees for collection. In 
order to assure that the collateral is 
preserved during the action, §13 also 
provides that the court may authorize 
the use of the collected rents, before 
deposit into the registry of the court 
or other depository, to pay the reason- 
able expenses necessary to protect, 
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preserve, and operate the real prop- 
erty, escrow sums required by the 
mortgage® or separate assignment of 
rents instrument, and to make pay- 
ments to the mortgagee. Section 13 
further provides that the court shall 
require the mortgagor to account to the 
court and the mortgagee for the receipt 
and use of the collected rents and that 
the court may impose conditions upon 
the borrower’s use of the rents. 

Section 13 also states that the court 
“shall expedite the hearing on the 
application of the mortgagee or mort- 
gagor to enforce its assignment of 
rents.” This provision is significant 
because the purpose of the section 
could be frustrated by delay in setting 
the hearing. 

Finally, §13 of the act provides that 
any monies received by the mortgagee 
pursuant to the act shall be applied in 
accordance with the mortgage, sepa- 
rate assignment of rents, or promissory 
note, and the mortgagee shall account 
to the mortgagor for such application. 


Show Cause Mortgage 
Foreclosure Procedure 

Section 14 of the act creates F.S. 
§702.10 which provides for issuance of 
1) an order to show cause why a final 
judgment of foreclosure should not be 
entered on an expedited basis, and 2) 
in nonresidential cases, an order to 
show cause why payments should not 
be made to the mortgagee during the 
pendency of the foreclosure action, and 
if not made, that the premises should 
be vacated by the borrower. This provi- 
sion appears to be modeled after F.S. 
§§78.065 and 78.067 which provide for 
an order to show cause why a prejudg- 
ment writ of replevin should not be 
issued. The show cause procedure ef- 
fectively allows for the hearing of a 
case-dispositive motion without wait- 
ing 20 days after service of the 
complaint for a defendant to file a 
responsive pleading, followed by a 
second 20-day time period for the de- 
fendant to respond to a motion for 
summary judgment.!° 

Subsection 702.10(1) provides that 
after filing a mortgage foreclosure com- 
plaint, the mortgagee may request an 
order to show cause for the entry of a 
final judgment of mortgage foreclosure, 
whereupon the court shall immediately 
review the complaint. If the court finds 
that the complaint is verified and al- 
leges a cause of action to foreclose on 


real property, the court is required 
promptly to issue an order to the defen- 
dant to show cause why a final 
judgment of foreclosure should not be 
entered. Subsection 702.10(1)(b) pro- 
vides that the defendant waives the 
right to be heard if the defendant 
“engages in conduct that clearly shows 
he has relinquished [that] right... .” 
The provision further states that the 
defendant’s failure to file defenses by 
a motion!! or by sworn or verified 
answer, or to appear at the show cause 
hearing “presumptively constitutes” 
such conduct. If the defendant files an 
authorized pleading at or before the 
hearing, such action establishes cause 
and precludes entry of a final judgment 
at the show cause hearing. Subsection 
702.10(1)(c) states that if the court 
determines that the defendant has not 
waived the right to be heard on the 
order to show cause, the court shall 
then adjudicate whether cause exists 
not to enter the judgment. The subsec- 
tion does not define the term “cause” 
in this context or provide guidance as 
the standards to be employed by courts 
in addressing the issue. One approach 
would be to require a defendant to 
establish the existence of a bona fide 
material dispute of fact or law, as in a 
summary judgment motion. 


Payment Show 
Cause Procedure 

Subsection 702.10(2) also provides 
that in foreclosure actions of property 
“other than residential real estate” the 
mortgagee may request that the court 
enter an order directing the mortgagor 
to establish why payments should not 
be made to the lender during the case 
and, if the payments are not made, 
requiring the borrower to vacate the 
premises. 

If the borrower waives the right to 
be heard at the “payment show cause” 
hearing, the court can enter an order 
requiring monthly payments or surren- 
der of the premises. If the court finds 
that the mortgagor has not waived the 
right to be heard, the court is required 
to consider the affidavits and other 
showings made by the parties and 
determine the probable validity of the 
underlying claim and the mortgagor’s 
defenses. Unlike the “final judgment 
show cause” procedure authorized by 
subsection 702.10(1), the mere filing 
of defenses does not constitute cause 
to preclude the entry of an order re- 


quiring payments. 

Once the court determines that the 
mortgagee is “likely to prevail’”!? in the 
foreclosure case, the court must order 
the mortgagor to make the monthly 
installment payments required by the 
mortgage prior to acceleration or ma- 
turity. This requirement is similar to 
the provision in the eviction statute!3 
which requires a tenant to pay rent in 
order to defend an eviction action. If 
the mortgagor files a bond in an amount 
equal to the unpaid balance of the 
mortgage, including all principal, in- 
terest, unpaid taxes, and insurance 
premiums paid by the mortgagee, the 
order must be stayed pending final 
adjudication of the case. 


Writ of Possession 

Section 14 of the act further provides 
that upon the filing of an affidavit with 
the clerk that the premises have not 
been vacated pursuant to an order for 
possession, the clerk shall issue to the 
sheriff a writ for possession for the 
property. This is consistent with the 
current practice of many foreclosure 
judgments to provide that the court 
retains jurisdiction to issue writs of 
assistance. 


Estoppel Letter 

The final substantive section of the 
act, §15, amends F.S. §701.04 to re- 
quire a mortgagee to provide to a 
mortgagor an estoppel letter within 
14 days after receipt of a written re- 
quest. The estoppel letter must set 
forth the unpaid principal balance, 
interest due, and the per diem interest 
rate of the mortgage. 


Retroactive or Prospective 
The act states that its provisions 
shall take effect October 1, 1993. 
Whether a particular provision of the 
act will apply to loan documents in 
existence before the effective date de- 
pends on whether the provision is 
deemed to be substantive or proce- 
dural, and if substantive, when the 
cause of action in the case is deemed 
to have accrued. In general, a substan- 
tive provision in a statute is to be 
construed as having prospective effect, 
that is, applying only to contracts en- 
tered into after the effective date of the 
statute.!4 On the other hand, a provi- 
sion which relates only to a procedure 
or remedy is generally held applicable 
to all pending cases and existing loan 


documents.15 


Conclusion 

The issues discussed in this article 
and more will undoubtedly be raised, 
argued, and in some cases clarified by 
the courts for years to come. Whether 
the primary intent of the Foreclosure 
Study Commission and the legislature— 
to speed up the foreclosure process in 
Florida—has been achieved is yet to 
be seen.0 

lIslamorada Bank v. Rodriguez, 452 
So.2d 61, 63 (Fla. 3d D.C.A. 1984). 

2 Td. 

3 An issue arises, however, from the sec- 
tion’s requirement that the amount which 
must be paid to redeem the property include 
“the reasonable expenses of proceeding to 
foreclosure incurred to the time of ten- 
der... .” A foreclosure judgment will 
include attorneys’ fees and costs. However, 
when no judgment has been entered at the 
time of tender, a court will still have to 
determine the unliquidated amounts due, 
such as fees and costs, if the parties do not 
agree on those sums. This could necessitate 
a foreclosure action simply because a bor- 
rower refuses to pay the fees and costs 
demanded by the lender. 

4House CoMMITTEE ON JUDICIARY, FINAL 
ANALysIS AND Economic Impact STATE- 
MENT, CS/HB 1159 at 5 (April 19, 1993). 

5 White v. Anthony Inv. Co., 119 Fla. 108, 
160 So. 881, 882 (1935). 

6 See In re 163rd Street Mini Storage, 
Inc., 113 B.R. 87 (Bankr. S.D. Fla. 1990); In 
re Thymewood Apartments, Ltd., 123 B.R. 
969 (S.D. Ohio 1991); In re Aloma Square, 
Inc., 85 B.R. 623 (Bankr. M.D. Fla. 1988), 
aff'd, 116 B.R. 827 (M.D. Fla. 1990); In re 
Camelot Associates Limited Partnership, 102 
B.R. 161 (Bankr. D. Minn. 1989), with In 
re One Fourth Street North, Lid., 103 B.R. 
320 (Bankr. M.D. Fla. 1989), and Oakbrooke 
Associates, Ltd. v. Insurance Commissioner 
of the State of California, 581 So.2d 943 
(Fla. 5th D.C.A. 1991); see generally Nancy 
A. Copperthwaite and Robert M. Brochin, 
Collecting Rent from the Landlord: Assign- 
ment of Renis in Florida, 65 Fia. B.J. 26 
(November 1991), and Mark J. Wolfson, 
Absolute v. Collateral Assignment of Rents— 
Needed Statutory Reform, Q. Rep. (Spring 
1992, v. 5, No. 2). 

711 U.S.C. §363. 

811 U.S.C. §541. 

9 The language in the bill reads “mortga- 
gor,” but the context implies that this may 
have been a typographical error and that 
the proper word should be “mortgage.” 

10 See Fia. R. Civ. P. 1.150(a). 

11 Pursuant to Fia. R. Civ. P. subsection 
702.10(1)(a)5, and Rule 1.140(b), the term 
“defenses by motion” should include mo- 
tions to dismiss based upon lack of personal 
jurisdiction, insufficiency of process, and 
service of process or failure to state a claim, 
and can be resolved at the show cause 
hearing. 

12 The “probable validity” test is the same 
as that in the replevin statute. See Morse 
Operations, Inc. v Superior Rent-A-Car, Inc., 


593 So.2d 1079 (Fla. 5th D.C.A. 1992). The 
caselaw which has developed in that area 
is likely to be given weight in application 
of the new show cause procedure of 
§702.10(2). The “likely to prevail” phrase is 
not mentioned in the replevin statute but 
appears to be the conclusion of a determina- 
tion of “probable validity.” However, a 
defendant might argue the “likely to pre- 
vail” standard requires a finding similar to 
the “substantial likelihood of success on the 
merits” criterion for obtaining a temporary 
injunction because of the nature of the 
remedy provided to a lender. See Langford 
v. Rotech Oxygen & Medical Equipment, 
Inc., 541 So.2d 1267 (Fla. 5th D.C.A. 1989). 
In the final analysis, the difference may be 
one of semantics rather than substance. 

13 Fla. Star. §83.60. 

14 See Plaza del Prado Condominium As- 
sociation, Inc. v. Del Prado Management 
Company, Inc., 298 So.2d 544 (Fla. 3d 
D.C.A. 1974); Trustees of Tufts College v. 
Triple R. Ranch, Inc., 275 So.2d 521 (Fla. 
1973). 

15 See Oakbrooke Associates, Ltd. v. Insur- 
ance Commissioner of the State of California, 
581 So.2d 943 (Fla. 5th D.C.A. 1991); Young 
v. Altenhaus, 472 So.2d 1152 (1985). 
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REAL PROPERTY PROBATE & [TRUST LAW 


Supreme Court of Florida Denies 
the Protection of Lis Pendens to a 
Fraudulent Grantor 


n the Supreme Court of Florida 

decision of McIntosh v. Hough,! 

601 So.2d 1170 (Fla. 1992), affg 

in part, rev’g in part, 579 So.2d 
179 (Fla. 5th DCA 1991), a party who 
recovered title to real property in an 
action for which a lis pendens had been 
properly filed was estopped from quiet- 
ing title against a purchaser pendente 
lite who had taken from the losing 
party. There were strong equities in 
favor of the “innocent” purchaser who 
lacked actual knowledge of the re- 
corded lis pendens. The party seeking 
to quiet title had previously fraudu- 
lently conveyed the property and, after 
satisfying his judgment creditor, recov- 
ered title from his fraudulent grantee. 
He then sought to quiet title against 
the purchasers who had taken from his 
fraudulent grantee, but was estopped 
from doing so. 

Although the result of the Supreme 
Court of Florida decision appears just, 
it may have been achieved without 
weakening the doctrine of lis pendens 
and without the case being heard three 
times in Florida’s courts. This article 
briefly traces the development of the 
McIntosh dispute against the back- 
ground of Florida caselaw which both 
implements the policy of discouraging 
fraudulent conveyances and adheres 
to the doctrine of lis pendens. The 
author offers a recommendation which 
in future disputes will also favor the 
“innocent” party, but without weaken- 
ing the doctrine of lis pendens and by 
eliminating the need to litigate the 
quiet title action. 


The Mcintosh Dispute 

In an attempt to avoid paying a 
judgment, L.H. Hough and his wife 
Bailey filed for divorce and Hough 
conveyed all of his property otherwise 
subject to execution to Bailey. Hough 


A fraudulent 
grantor should not 
be permitted to 
recover an interest 
in fraudulently 
conveyed property 


by Mark S. Lieblich 


and Bailey agreed that she would hold 
the property until Hough was able to 
“work things out” and then reconvey 
to Hough. 

After Hough satisfied the judgment, 
he discovered that Bailey had conveyed 
the property to her solely owned corpo- 
ration. Hough brought an action 
against Bailey to recover the property. 
A lis pendens was properly recorded 
and remained in effect until February 
1984. 

During the pending litigation Bailey, 
through the corporation, conveyed the 
property to Les Miles, who had no 
actual knowledge of the recorded lis 
pendens. Miles then conveyed a one- 
half interest in the property to McIn- 
tosh. Miles learned of the pending 
litigation in Hough’s action against 
Bailey and he sought to intervene. His 
petition was denied. 

In January 1984, Hough obtained a 


72 THE FLORIDA BAR JOURNAL/OCTOBER 1993 


judgment against Bailey which re- 
quired, or acted as, a reconveyance of 
the property to Hough. After February 
2, 1984, the lis pendens was no longer 
effective. McIntosh, still unaware of 
the proceedings and judgment, pur- 
chased the remaining one-half interest 
from Miles in March 1984. 

In August 1985, Hough filed an ac- 
tion to quiet title against McIntosh and 
other parties. The action concluded in 
1992 when the Supreme Court of Flor- 
ida held: “Where a judgment debtor 
fraudulently conveys property, satis- 
fies the judgment debt, and obtains a 
judgment against his fraudulent 
grantee requiring reconveyance, a pur- 
chaser who took from the fraudulent 
grantee, without actual knowledge of 
a properly recorded lis pendens, may 
raise the equitable defense of unclean 
hands to estop the fraudulent grantor 
from quieting title.”2 


Recovery of Fraudulent 
Conveyances 

The likelihood for success of a suit 
by a fraudulent grantor seeking to 
recover fraudulently conveyed prop- 
erty is determined, in part, by whether 
the parties have agreed to a reconvey- 
ance. Decisions of Florida courts 
consistently hold that where there is 
no agreement concerning reconveyance, 
a fraudulent grantor will not be suc- 
cessful in a suit seeking recovery from 
the fraudulent grantee of fraudulently 
conveyed property. However, in an 
1895 case where there was an “ar- 
rangement” that the fraudulent grantee 
would reconvey to the fraudulent gran- 
tor, the Supreme Court of Florida noted 
that there is some confusion regarding 
the enforceability of such an obliga- 
tion.4 

Pomeroy, in his classic treatise on 
equity jurisprudence, stated the rule 


more certainly. “[W]here a debtor has 
conveyed. . . property for the purpose 
of defrauding creditors, and afterwards 
seeks to set aside the transfer as against 
the grantee or assignee and recover 
back the property, [t]he door of a court 
of equity is always shut against such 
a claimant.”5 


Lis Pendens 

“[A] purchaser pendente lite is bound 
by the judgment or decree rendered 
against the party from whom he makes 
the purchase as much so as though he 
had been a party to the judgment or 
decree himself. They take the risk of 
the result of the suit, and are con- 
cluded by the decree therein.’’® 
Historically, the doctrine of lis pendens 
has been viewed as essential to the 
effective administration of justice and 
not readily subject to being disre- 
garded.’ The Florida lis pendens statute 
declares that the filing of notice of lis 
pendens bars the enforcement of all 
unrecorded interests in the property 
unless the party holding an interest 
intervenes within 20 days of the filing 
of lis pendens.® 


The Series of Decisions 

In granting Hough’s motion for sum- 
mary judgment in his action to quiet 
title against McIntosh, the St. Johns 
County Circuit Court found the motion 
“should be granted unless [Hough] is 
estopped from asking this Court to 
quiet title in him by virtue of unclean 
hands.” The court noted 1) Hough 
performed the conditions precedent in 
the agreement to reconvey; 2) Bailey, 
through her corporation, conveyed the 
property during a properly recorded lis 
pendens; and 3) since neither McIntosh 
nor Miles, his grantor, had interests 
in the property at the time of Hough’s 
fraudulent conveyance, they were not 
adversely affected by the transfer and 
may not raise the unclean hands de- 
fense. The court found for Hough. 

The Fifth District Court of Appeal 
disagreed with the lower court’s ruling 
as to the unclean hands defense. Al- 
though the appellate court permitted 
McIntosh to raise the unclean hands 
defense, the court did not allow the 
equitable defense to overcome the ef- 
fect of the lis pendens.!° The court held 
the judgment reached in Hough’s ac- 
tion against Bailey'! to be binding 
against McIntosh. However, the appel- 
late court emphasized that the effect 


Historically, the 
doctrine of lis 
pendens has been 
viewed as essential 
to the effective 
administration of 
justice and not 
readily subject to 
being disregarded 


of lis pendens in this case led to an 
unjust result. 

The appellate court also noted that 
the lower court failed to distinguish 
between McIntosh’s two purchases. The 
court held that because MclIntosh’s 
second purchase occurred after the ex- 
piration of lis pendens, McIntosh was 
not bound by the imputed knowledge 
provided by it.12 The appellate court 
reversed the lower court’s judgment 
as to the second purchase and ruled in 
favor of McIntosh. The court did not 
explain how McIntosh obtained a bet- 
ter title than his grantor Miles had. 
Miles, who purchased entirely during 
lis pendens, lost all interests he might 
have ever claimed as against Hough. 
Nor did the court explain how MclIn- 
tosh, with respect to a single estate, 
might be bound by knowledge of the 
litigation for the purchase of his first 
interest, but not for the second.!3 

The Supreme Court of Florida major- 
ity affirmed that McIntosh may raise 
the equitable defense of unclean hands 
against Hough. Noting “[t]he fact that 
a party’s conduct is disreputable would 
be entirely irrelevant in those cases 
where the party asserting unclean 
hands has taken no action in reliance,” 
the majority added, “we decline to 
apply this principle in such a broad 
manner as to prevent [McIntosh] from 
asserting Hough’s unclean hands.”!4 

Focusing on the purchasers’ “faith 
in the title of the fraudulent grantee,” 
the majority found fault with Hough 
since his “fraud put in motion the 
events which culminated in Miles’ ac- 
quisition of the property.”!5 “The fraud 
was perpetrated to put the deed in 
Bailey’s name; it was this fraud which 
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ultimately convinced the defendants 
to purchase the property from Bailey.”!® 
The court offers no mention of the 
effect of any representations or 
breached covenants of title which might 
be attributable to Bailey. There is also 
no mention of the purchasers’ failure 
to perform a proper title search. The 
“innocent purchasers”! are entitled to 
raise the unclean hands defense to 
estop Hough from quieting title against 
them. 

The Supreme Court of Florida major- 
ity held that lis pendens did not require 
the appellate court, which determined 
that McIntosh may raise the unclean 
hands defense, to affirm the summary 
judgment in favor of Hough as to 
MclIntosh’s first purchase.!® Citing 
Doyle v. Tutan, 110 So.2d 42 (Fla. 3d 
DCA 1959), the majority noted that 
“(allthough it is true that parties who 
buy property on which a lis peadens 
has been filed take subject to the result 
of the suit, equitable defenses may 
defeat the effect of a lis pendens.”!9 
However, the Supreme Court of Flor- 
ida majority did not compare the acts 
of the estopped party in Doyle with the 
acts of Hough. 

On the other hand, the Supreme 
Court of Florida dissent argued that 
Hough should have been able to quiet 
title against McIntosh as to the inter- 
est acquired in MclIntosh’s first 
purchase, which occurred during lis 
pendens.2° The dissent found no basis 
for raising an unclean hands defense 
against Hough and also emphasized 
the effectiveness of lis pendens. 

With regard to Hough’s fraudulent 
conduct, the dissent noted that it was 
committed against a creditor whose 
claim had been satisfied. According to 
the dissent, it was Bailey “who commit- 
ted the wrong” and the title of Miles 
and McIntosh emanated from her. “Be- 
cause she lost, so should her grantees 
insofar as any interest they obtained 
while the lis pendens was valid.”2! 


Comment 

¢ Raising an Estoppel to Benefit Un- 
der Lis Pendens 

In permitting McIntosh to raise the 
unclean hands defense against Hough 
and to prevail over the effect of lis 
pendens, the Supreme Court of Florida 
majority determined that “it was 
Hough’s fraud which put in motion the 
events” which “ultimately convinced” 
Miles and McIntosh to make their 


purchases.22 On which actions did the 
Supreme Court of Florida majority base 
its decision to allow McIntosh to raise 
an equitable estoppel which prevailed 
over the effect of lis pendens and argu- 
ably nullified Hough’s recovery against 
Bailey? 

Doyle v. Tutan was the only other 
Florida case in which an equitable 
estoppel prevailed over lis pendens. 
The estopped party’s acts in Doyle 
might be characterized quite differ- 
ently from the acts of Hough. 

In Doyle the court emphasized that 
the estopped party: 

[K]nowingly stood by and permitted [the 
claimant] to purchase the property from 
{another] as the owner, while [the estopped 
party] was claiming the ownership thereof 
through his suit, the existence of which he 
did not reveal. Further, it is alleged that 
[the estopped party] participated in the 
negotiation and the purchase transaction; 


that he approved the sale and personally 
benefitted by it. . . .?8 


The acts which created an estoppel 
in Doyle seem to be similar to those of 
Bailey, rather than Hough. Bailey con- 
cealed the existence of lis pendens and 
benefitted by the sale to Miles. Whether 


Hough even had knowledge of Miles’ 
or McIntosh’s purchase or had the 
opportunity to provide warnings was 
not argued. Certainly, Hough did not 
benefit by the sales to Miles and Mcin- 
tosh. 

The Supreme Court of Florida major- 
ity appears to have broadened the class 
of parties entitled to raise an equitable 
estoppel which prevails over lis pen- 
dens. Pomeroy stated: “The estoppel is 
commensurate with the thing repre- 
sented, and operates to put the party 
entitled to its benefit in the same 
position as if the thing represented 
were true.”“4 If an estoppel commensu- 
rate with Hough’s representations is 
raised, should the estoppel deny him 
the protection of lis pendens as against 
McIntosh? The Supreme Court of Flor- 
ida majority has answered yes. 

¢ Preserving Lis Pendens and Dis- 
couraging Fraud 

It was the Duval County Circuit 
Court’s enforcement of Bailey’s agree- 
ment to reconvey to Hough which gave 
rise to Hough’s action to quiet title 
against McIntosh. Since that dispute 
cannot be relitigated by McIntosh, 
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Hough’s action against McIntosh could 
only be thwarted if the Duval County 
Circuit Court’s judgment could be ren- 
dered nonbinding against Miles and 
McIntosh. In finding an estoppel which 
prevailed over the lis pendens, the 
Supreme Court of Florida majority 
achieved this result. 

To avoid similar scenarios in the 
future, the Florida courts may decline 
to enforce all executory agreements 
between parties to a fraudulent con- 
veyance which require the fraudulent 
grantee to reconvey. By making the 
fraudulent grantor’s conveyance abso- 
lute as to the grantee, the grantor 
would be precluded from bringing ac- 
tions based on claims to the property 
and two policy-related purposes would 
be served. 

First, there would be less incentive 
for the performance of fraudulent con- 
veyances since the property would be 
irretrievable in an action by the fraudu- 
lent grantor. Second, since the title of 
fraudulent grantees would be absolute, 
there would be no need for subsequent 
purchasers to overcome a lis pendens 
filed in actions between the parties to 
a fraudulent conveyance. 

There would be fewer instances in 
which the effectiveness of lis pendens 
must be defeated by an estoppel or 
weakened by a narrowing of the doc- 
trine’s purposes. The doctrine of lis 
pendens would be less subject to find- 
ings such as those in McIntosh that: 
1) a purchaser pendente lite who takes 
from one whose interest is lost to a 
fraudulent grantor in litigation where 
lis pendens is properly filed may raise 
an estoppel to prevent the fraudulent 
grantor from quieting title where the 
grantor’s fraud was remotely related 
to the purchaser’s faith in the title 
acquired; and 2) a purchaser who takes 
after the expiration of lis pendens, yet 
from one who purchased pendente lite 
and whose interests were lost in the 
pending litigation, still obtains a good 
title because after its expiration a lis 
pendens is “ineffective for any pur- 
pose.”25 


Conclusion 

The McIntosh dispute, as presented 
to the Supreme Court of Florida, forced 
the sacrifice of one of two desirable 
policies. Those policies are 1) discour- 
aging the performance of fraudulent 
conveyances and 2) preserving the ef- 
fectiveness of lis pendens. Once Hough, 


the fraudulent grantor, recovered an 
interest in the property from Bailey, 
his fraudulent grantee, either he would 
quiet title against the subsequent pur- 
chaser, thereby encouraging the 
performance of fraudulent conveyances, 
or he would be estopped from quieting 
title through an equitable defense to 
the properly filed lis pendens. To dis- 
courage the performance of fraudulent 
conveyances and to preserve the effec- 
tiveness of lis pendens, a fraudulent 
grantor should not be permitted to 
recover an interest in fraudulently con- 
veyed property.269 


1The factual statement is drawn from 
this opinion. 

2McIntosh v. Hough, 601 So.2d 1170 
(Fla. 1992), aff’g in part, rev’g in part, 579 
So.2d 179 (Fla. 5th D.C.A. 1991). 

3“A man may not transfer his property 
to his wife with the avowed purpose of 
defeating his creditors and then expect a 
court of equity to relieve him of the predica- 
ment in which he has placed himself.” 
Tenny v. Hilton Corp., 192 So. 180, 181 (Fla. 
1939). See also Walker v. Walker, 336 So.2d 
1259, 1260 (Fla. 2d D.C.A. 1976); Hill v. 
Lummus, 123 So.2d 365, 366 (Fla. 3d D.C.A. 
1960); Spector v. Ahrenholz, 107 So.2d 34, 
36 (Fla. 3d D.C.A. 1958). 

4 Kahn v. Wilkins, 18 So. 584, 587 (Fla. 
1895). 

5 Joun N. Pomeroy, A TREATISE ON Equity 
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JURISPRUDENCE §401a, at 108 (1941). 

§ Greenwald v. Graham, 130 So. 608, 611 
(Fla. 1930). Accord Montgomery Ward Dev. 
Corp. v. Juster, 932 F.2d 1378, 1383 (11th 
Cir. 1991) (applying Florida law). 

7“(Tjhe primary object ... to be at- 
tained by the rule lis pendens, is to make 
it possible for courts to execute their judg- 
ments and decrees. Without it the 
administration of justice might in all cases 
be frustrated by successive alienations of 
the property which was the object of litiga- 
tion. . . . [A] relaxation of the rule, to avoid 
harsh applications in special cases, would 
defeat the object of the rule itself. Within 
certain limits, its enforcement is as impera- 
tive as the demands of military necessity. 
The very existence and perpetuation of the 
courts depend on its enforcement.” Joun I. 
Bennett, A TREATISE ON THE Law oF Lis PEN- 
DENS 66-69 (1887). 

8 Fra. Star. §48.23(1)(b) (1991). 

9 Hough v. McIntosh, No. 85-830-CA 1 
(Fla. 7th Cir. Ct. 1990). 

10 McIntosh v. Hough, 579 So.2d 179, 
182-83 (Fla. 5th D.C.A. 1991). 

1] Hough v. Bailey, 421 So.2d 708 (Fla. 
1st D.C.A. 1982). 

12“The imputed knowledge given by the 
lis pendens automatically expired on Febru- 
ary 2, 1984, and was ineffective for any 
purpose when McIntosh took title to the 
one-half interest on March 1, 1984.” McIn- 
tosh v. Hough, 579 So.2d 179, 182 (Fla. 5th 
D.C.A. 1991). 

13 These concerns are not addressed by 
the majority or dissenting opinions of the 
Supreme Court of Florida, both of which 
concur with the appellate court’s analysis 
as to McIntosh’s second purchase. McIntosh 
v. Hough, 601 So.2d 1170, 1171 n.2 (Fla. 
1992); Id. at 1173 (McDonald, J., dissenting). 

14 McIntosh v. Hough, 601 So.2d 1170, 
1172-73 (Fla. 1992). 

15 Id. at 1173. 

17 Id. The term “innocent purchasers” is 
probably used by the court to indicate that 
although they were not bona fide purchas- 
ers, due to the effective notice of lis pendens, 
they nevertheless had no actual knowledge 
of the pending litigation and were therefore 
“innocent” of wrongdoing. 

18 Td. at 1171 n.3. 

19 McIntosh v. Hough, 601 So.2d 1170, 
1171 n.3 (Fla. 1992). 

20 Td. at 1173 (McDonald, J., dissenting). 

22 McIntosh v. Hough, 601 So.2d 1170, 
1173 (Fla. 1992). 

23 Doyle v. Tutan, 110 So.2d 42, 46 (Fla. 
3d D.C.A. 1959). 

24 Pomeroy, supra note 5, §813, at 234. 

25 McIntosh v. Hough, 601 So.2d 1170, 
1171 n.2 (Fla. 1992); McIntosh v. Hough, 
579 So.2d 179, 182 (Fla. 5th D.C.A. 1991). 

26 This would be a confirmation of the 
arguably forgotten 1895 Florida Supreme 
Court holding that an “arrangement” under 
which the fraudulent grantee is to reconvey 
to the fraudulent grantor is a “continuation 
of the same scheme to conceal the property 
from the creditors and thereby defraud 
them.” Kahn v. Wilkins, 18 So. 584, 587 
(Fla. 1895). 
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ADMINISTRATIVE LAW 


The Merger of DBR and DPR: 
Toward More Efficient Regulation 


he legislature’s recent pas- 
sage of Ch. 93-220 of the 
Laws of Florida (1993), statu- 
torily merges the Depart- 
ment of Business Regulation (DBR) 
with the Department of Professional 
Regulation (DPR) into the Department 
of Business and Professional Regula- 
tion (DBPR). The statement of regula- 
tory purpose accompanying the 
legislation states that it is an attempt 
to improve the efficiency of regulation 
and to facilitate the filing of complaints 
by a citizenry which often found the 
former division of responsibility con- 
fusing while at the same time preserv- 
ing the body of law applicable to each 
of the former departments.! The legis- 
lation provides only the bare frame- 
work. It appears that the legislature 
has concluded that a combined agency 
will be more efficiently administered. 
However, molding these departments 
into one system may, or may not, 
produce the inventive activity neces- 
sary to achieve the legislative goals. 
This discussion will attempt to loosely 
identify areas in which the merger 
holds incentives for bettering regula- 
tory efficiency and effectiveness so that 
our attention may be focused. The 
merger will be examined in the context 
of two clear legislative objectives— 
moving agencies away from implement- 
ing policy on a case-by-case basis rather 
than by rulemaking, and improving 
regulatory efficiency. The intent is not 
to analyze the merger scientifically. 
Rather, it is to promote discourse. The 
legislature’s hope that citizens will find 
it less confusing to make their com- 
plaints known to one agency—at least 
once they are accustomed to this 
change—will be taken at face value. 
The merger combines, within one 
department, two different models of 
agency regulation. By design, DPR pri- 


The merger will be 
examined in the 
context of moving 
agencies away from 
implementing policy 
on a case-by-case 
basis rather than by 
rulemaking and of 
improving 
regulatory efficiency 


by Kevin J. ODonnell 


marily relied upon members of the 
licensed group to decide important is- 
sues affecting the group.?2 DBR gener- 
ally relied upon civil servants to decide 
regulatory questions affecting a par- 
ticular industry.’ This distinction, so 
far as it went in practice, remains 
intact. Because of this, it is hoped that 
those involved with the new agency— 
including the legal profession—will be 
alert to compare the different methods 
of regulation so that future legislation 
may benefit. Since it is suggested that 
the means of regulation do matter, the 
variety now under one roof may permit 
a better view of this subject. The new 
department can be a laboratory for 
regulation from which more efficient 
and effective regulatory models may 
emerge. 

DPR regulated more than 30 profes- 
sions which remained open to all quali- 
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fied applicants.4 People who desired to 
engage in a regulated profession had a 
right to do so if they met the qualifica- 
tions listed in the various practice 
acts.5 Most of the professions were 
regulated by boards composed of ap- 
pointed members who were selected 
from among the regulated community 
and who were generally charged with 
licensing and disciplining their profes- 
sional peers.® The legislature recog- 
nized that regulation tended to restrict 
competition and it sought to avoid any 
anticompetitive impact through a state- 
ment of intent.” 

In this model of regulation, the idea 
is to vest control of regulatory affairs 
in the hands of the professional com- 
munity. The boards determine policy 
questions. Department employees pro- 
vide supporting functions such as re- 
cordkeeping, issuance of licenses after 
board certification, submission of budg- 
ets on behalf of the boards, provision 
of experts, and the hiring of investiga- 
tors.8 Each of the boards is an agency 
for purposes of F.S. Ch. 120, with its 
own practice act and administrative 
rulemaking authority.9 

The former Department of Business 
Regulation, broadly viewed, was 
charged with regulating the alcoholic 
beverage!® and pari-mutual gaming 
industries,!! as well as several other 
important areas such as land sales.!2 
It did so primarily by division of the 
various areas over which it had 
jurisdiction, with each division having 
rulemaking authority and reporting to 
the secretary.!3 In contrast to DPR, 
quota licenses were issued by DBR and 
holding multiple licenses was some- 
times forbidden.!4 In this model, man- 
agement of anticompetitive regulation 
is placed in the hands of civil servants, 
not members of industry. The depart- 
ment employees are delegated legisla- 
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tive authority to make policy decisions. 


A Comparison of the 
Two Regulatory Models 

The legislative movement away from 
permitting state agencies to apply non- 
rule policy is clear. An agency may not 
rely on a statement to support a deci- 
sion if the statement is a rule and it 
was feasible and practicable for the 
agency to have adopted the statement 
as such.!5 The extent to which the 
legislature’s recent efforts limit agency 
discretion to decide when a policy must 
be adopted prior to its application will 
be determined progressively, on a case- 
by-case basis. Nevertheless, the intent 
is clear. 

Little discussion has centered on the 
practical effect of the exemption from 
rulemaking found in F.S. §120.535(5). 
That section provides that after a hear- 
ing officer issues a final order deter- 
mining that an agency statement 
should have been adopted as a rule, the 
agency may publish and thereafter rely 
upon the statement so long as it expe- 
ditiously proceeds toward adoption. 
Whether this exception swallows the 
requirement, as McDonald v. Depart- 
ment of Banking and Finance, 346 
So.2d 569 (Fla. lst DCA 1977), was 
thought to have done,!® remains to be 
seen. 

Analysis of this topic suggests that 
an area of concern remains about the 
scope of the exemption from rulemak- 
ing afforded by the feasibility!? and 
practicability criteria.!8 The feasibility 
criteria and the practicability criteria 
have been described by one commenta- 
tor as “sufficiently narrow to confine 
the use of nonadopted policy to those 
circumstances when policy is truly in- 
cipient in the original McDonald sense 
of the word and to those circumstances 
when rulemaking simply is not practi- 
cable.”!9 However, as of yet, there has 
been no judicial interpretation of the 
scope of these exemptions. While this 
discussion has recently continued,”° 
there is a possibility that another dis- 
tinction may be drawn in the rulemak- 
ing area based upon the fact that some 
agencies are headed by collegial bodies. 

A danger which may be found in the 
current legislative policy direction is 
recognized by the First District Court 
of Appeal’s McDonald opinion. That 
opinion cautioned that given a literal 
reading of the rulemaking requirement, 
agency orders and declaratory state- 


A legitimate 
question arises 
upon examination of 
the legislation: Can 
it improve the 


efficiency of 
regulation? 


ments may tend teward “arid, unrea- 
soning edicts because explanation and 
interpretation, without rulemaking, 
would be held fatal to the intended 
action.”?! It is possible that agencies 
headed by collegial bodies are better 
suited to overcome this danger to the 
open development of policy. 

Collegial bodies discuss developing 
policy at public hearings. Statements 
made by individual board members at 
a public hearing are not the statements 
of the agency head and, therefore, not 
rules of the agency. However, it may 
be prudent for a board discussing non- 
rule agency policies to consider, on the 
record, the feasibility and practicabil- 
ity of moving toward adoption. A dis- 
cussion of these factors could focus 
attention on necessary ingredients 
while still alerting the public to the 
ongoing development of agency policy. 
Assuming that the exceptions to the 
legislative intent do not swallow the 
requirement and that the First District 
was correct in pointing out the danger, 
Florida’s public meetings law?? tends 
to ensure that the formation of policy 
by a collegial body occurs in the open. 

Because within DBPR, an agency 
head may be a single person or a 
collegial body, the opportunity exists 
to test the proposition that the com- 
postion of the agency head can affect 
“‘the gap between what an agency’s 
head and its staff know about the 
agency’s law and policy and what the 
outsider can know.’” McDonald, 346 
So.2d 580, citing, K. Davis, Discretion- 
ary Justice 102 (1969). When an agency 
head is composed of members of the 
regulated community, board members 
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will know, through experience gained 
in private, matters which concern the 
regulated community. However, the 
collegial body’s experience with the law 
as it is applied to the regulated commu- 
nity will be gained over time and 
during the course of its public hear- 
ings. In this manner, the collegial for- 
mat serves the goal of efficiency while 
still maintaining the public’s aware- 
ness of the agency’s policy choices. 

Since the recent legislation may have 
the unintended consequence of 
“chillfing] the open development of pol- 
icy by forbidding all utterance of it 
except within the strict rulemaking 
process ... ,”23 if the collegial body 
format has the upper hand in letting 
the public know what the agency head 
is thinking before a policy statement 
is implemented, it is preferable. A 
direct comparison, brought about by 
the merger, can shed light on this 
recent legislative attempt to reign in 
nonrule agency policy by permitting 
comparison of the two regulatory mod- 
els in the future. 


The Achievement of 
Greater Efficiency 

A legitimate question arises upon 
examination of the legislation: Can it 
improve the efficiency of regulation? A 
comparison of the DBPR merger legis- 
lation with Ch. 93-213 of the Laws of 
Florida (1993), which creates the De- 
partment of Environmental Protection 
(DEP) from the departments of natural 
resources and environmental regula- 
tion, shows that the latter contains a 
provision mandating cost savings not 
contained in the former. In fiscal year 
1994-1995, DEP may expend only 95 
percent of the amount spent on salaries 
and benefits for executive direction and 
administration as was expended in 
fiscal year 1992-1993.24 In comparison 
to the DEP legislation, it is notable 
that the legislation creating DBPR does 
not significantly alter the mechanism 
by which government services are de- 
livered. The DEP legislation evidences 
a movement toward one-stop permit- 
ting. In contrast, the DBPR merger 
does not reduce, by consolidation, the 
number of agencies from which a mem- 
ber of the public must receive permis- 
sion before engaging in a regulated 
activity.25 

It should be pointed out that the 
legislature had already extensively re- 
viewed and amended the budgeting 
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process in place at the former DPR. 
Ch. 92-149 of the Laws of Florida 
(1992) implemented several ideas with 
an explicit goal of promoting cost- 
efficiency. Among these efforts is the 
requirement that the department and 
the boards adopt and annually update 
long-range plans which estimate reve- 
nues, expenditures, performance sta- 
tistics, and the like.26 These plans are 
intended to offer conclusions and re- 
commendations on a variety of 
questions, including: 

1) Whether the department, includ- 
ing the boards and the various func- 
tions performed by the department, is 
operating efficiently and effectively and 
if there is a need for a board or council 
to assist in cost-effective regulation. 

2) How and why the various profes- 
sions are regulated. 

3) Whether there is a need to con- 
tinue regulation, and to what degree. 

4) Whether consumer protection is 
adequate, and how it can be improved. 

5) Whether there is consistency be- 
tween the various practice acts. 

6) Whether unlicensed activity is 
adequately enforced. 

It has been argued that targeting 
processes, testing new strategies, and 
developing more localized approaches 
are what is necessary to avoid today’s 
problems—bureaucratic and inflexible 
programs.2? Since DBPR permits the 
observance of different regulatory mod- 
els acting under a central administra- 
tion, this context can reduce the num- 
ber of variables relevant to a com- 
parison of the different models regard- 
ing their ability to avoid becoming 
mired in bureaucracy. Insofar as it 
might also be suggested that the achieve- 


ment of efficiency presupposes a uni- 
formity of purpose among those who 
regulate, which reaches the individu- 
als who are regulated, it will be inter- 
esting to examine the performance of 
boards composed of agency constitu- 
ents with this efficiency factor in mind. 

The legislative requirement that 
DBPR continually examine whether its 
boards are better suited to efficiently 
regulate professions will routinely fo- 
cus attention on the efficiency factor. 
The examination can benefit from the 
merger. However, in the struggle for 
efficiency, sight should not be lost of 
other factors important to the legisla- 
ture and the public as noted in this 
article. Parenthetically, it might also 
be suggested that the lessons to be 
learned from the merger will be all the 
more plain to the degree that the 
regulatory boards are permitted in- 
creased autonomy over the manage- 
ment of their affairs. 


1 1993 Fla. Laws Ch. 93-220, §1. 

2 Fra. Star. §§20.30 and 455.01, et seq. 
3 Fra. Star. §20.16. 

4 See Fia. Star. Chs. 455 to 492. 

5 Fra. Stat. §455.201(1). 

6 Fra. Star. §20.30. 

7 Fra. Star. §455.201(8). 

8 Fra. Star. §455.203. 

9 See Fia. Stat. Chs. 456 to 492. 

Stat. Ch. 561. 

1 Fra. Stat. Ch. 550. 

12 See Fra. Stat. §20.16. 

13 See,e.g., FLa. Star. §§20.16 and 561.11. 

14 Fra. Star. §§561.20 and 561.22. 

15 Fria. Star. §120.535. 

16 Dore, Florida Limits Policy Develop- 
ment Through Administrative Adjudication 
and Requires Indexing and Availability of 
Agency Orders, 19 Fia. St. U.L. Rev. 437, 
448 (1991). 

17 Fra. Stat. §120.535(1)(a)1-3 provides 
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“Good news, eo] No promotion, but next month 
you start showing up on our organizational chart.” 


that an agency need not adopt a statement 
as a rule under the following circumstances: 

1. The agency has not had sufficient time 
to acquire the knowledge and experience 
reasonably necessary to address a state- 
ment by rulemaking; or 

2. Related matters are not sufficiently 
resolved to enable the agency to address a 
statement by rulemaking; or 

3. The agency is currently using the rule- 
making procedure expeditiously and in good 
faith to adopt rules which address the 
statement. 

18 Fria. Stat. §120.535(1)(b)1, 2, provides 
that the agency need not adopt a statement 
as arule under the following circumstances: 

1. Detail or precision in the establish- 
ment of principles, criteria, or standards for 
agency decisions is not reasonable under 
the circumstances; or 

2. The particular questions addressed are 
of such a narrow scope that the more 
specific resolution of the matter is impracti- 
cal outside an adjudication to determine the 
substantial interests of a party based upon 
individual circumstances. 

19 Dore, supra note 16, at 437. 

20 Olsen, Required Rulemaking Under 
Florida’s APA: An Analysis of “Feasible” 
and “Practicable,” 67 Fia. B.J. 62 (July/Aug. 
1993). 

21 McDonald v. Department of Banking 
and Finance, 346 So.2d 569, at 581 (Fla. 1st 
D.C.A. 1977). 

22 Star. §286.011, et seg., (Supp. 
1992). 

23 McDonald, 346 So.2d at 580. 

24 1993 Fla. Laws Ch. 93-213, §12. 

25 Compare 1993 Fla. Laws Ch. 93-213, 
§19 with 1993 Fla. Laws Ch. 93-220. 

26 Fria. Star. §455.204 (Supp. 1992). 

27 QOsporRNE, LABORATORIES OF DEMOCRACY 
(1988). 
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hroughout Florida and the 

United States, counties and 

municipalities have increas- 

ingly grappled with the ques- 
tion of whether to enact waste flow 
control ordinances. These ordinances 
typically require that solid waste col- 
lected or generated within the local 
government’s borders be disposed of in 
its own landfill or waste disposal facil- 
ity. This ensures the local govern- 
ment’s waste disposal facility has a 
constant stream of waste, which is 
important because it virtually guaran- 
tees the future economic stability of the 
facility. 

Flow control ordinances are ex- 
tremely controversial because they typi- 
cally prohibit shippers from disposing 
of solid waste at nonlocal landfills that 
lower disposal or “tipping” fees.? And, 
because solid waste is an increasingly 
common commodity in interstate com- 
merce,? the flow control ordinances are 
subject to scrutiny under the Com- 
merce Clause of the U.S. Constitution: 
Is the ordinance an anti-competitive 
measure that interferes with the ship- 
per’s right to compete in interstate 
commerce in violation of the clause? 
Or, is the ordinance a legitimate and 
reasonable exercise of the local govern- 
ment’s police powers to protect the 
health and welfare of its citizens? Thus, 
the Commerce Clause analysis bal- 
ances the national need for the free 
flow of trade among the various states 
against the local need of individual 
states to protect the health, safety, and 
welfare of their citizens. 

Several courts have addressed the 
constitutionality of flow control ordi- 
nances. The U.S. Courts of Appeals for 
the Third and Sixth circuits have 
upheld flow control laws, while the 
First and Eighth circuits have held 
flow control laws unconstitutional. Two 
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Flow Control Ordinances and the 
Commerce Clause: 


Whose Trash Is It Anyhow? 


Flow control 
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of these decisions provide good exam- 
ples of the analysis applied by courts 
on each side of the issue. The U.S. 
Supreme Court has recognized this 
division among the circuits and has 
decided to consider the issue. The 
Court should render its opinion some 
time during the 1994 term. 

Before proceeding to the judicial de- 
bate on the constitutionality of flow 
control laws, an analysis of the efforts 
of Congress and the Florida Legisla- 
ture in this area is helpful. 


Flow Control Legislation 
Florida’s Approach: CS/HB 461—In 
Florida, the 1993 Legislature attempted 
to reach a compromise on the flow 
control controversy by enacting legisla- 
tion that would authorize local govern- 
ment flow control in most cases, except 
where recycling efforts are underway. 
Florida laid the foundation for this 
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legislation several years ago when it 
established a flow control task force 
composed of recycling industry and 
government representatives. After 
studying the issue, the task force recom- 
mended that local governments not be 
authorized to impose an exclusive right 
to collect recyclable materials from 
commercial sources. Rather, collection 
of such materials should be left to 
competition on the national market.’ 

In response to the task force recom- 
mendations, the legislature enacted §12 
and §23 as part of the solid waste 
management bill, Committee Substi- 
tute for House Bill 461, approved in 
the final hours of the 1993 regular 
session. Section 23 of the bill continues 
to authorize local governments to con- 
trol the flow of solid waste to a resource 
recovery facility by enacting flow con- 
trol ordinances.’ Section 23, however, 
makes it clear that this authority does 
not extend to recovered materials that 
are held for purposes of recycling.? 
Regarding such recycled materials, the 
bill prohibits local government from 
requiring sale of the materials to the 
local government, restricting the gen- 
erator’s right to sell such materials, or 
enacting any ordinance that prevents 
a dealer from entering into a contract 
with a commercial establishment to 
purchase, collect, or transport recycled 
materials. !° 

Federal Guidelines—The Supreme 
Court’s expected decision in Town of 
Clarkston v. C & A Carbone, Inc., 182 
A.D.2d 213, 587 N.Y.S.2d 681 (NY. 
App. Div. 1992), cert. granted, 61 
U.S.L.W. 3783 (U.S. May 24, 1993) 
(No. 92-1402), may resolve some of the 
flow control issues, but it is likely that 
Congress eventually will be forced to 
enact guidelines for local governments 
involved in flow control of waste dis- 
posal. Congress has the power to over- 


ride the Commerce Clause and grant 
states the power to regulate commerce 
in ways which would otherwise be 
impermissible.!! Perhaps recognizing 
the need for guidance in this area, 
Congress recently directed the U.S. 
Environmental Protection Agency’s Of- 
fice of Solid Waste to undertake a 
study of flow control issues. The agency 
is planning to gather views and infor- 
mation during a series of meetings in 
the summer and fall of 1993, and is 
expected to issue a report in November 
1994.12 


Judicial Review Under 
the Commerce Clause 

Although federal and state govern- 
ments are making some headway in 
providing legislative or regulatory gui- 
dance to local governments regarding 
flow control, the debate over local gov- 
ernment’s authority continues to rage.!3 
Currently, no published decisions exist 
by Florida’s state or federal courts on 
the constitutionality of flow control 
statutes or local government ordinances 
under the federal Commerce Clause. 
Nevertheless, the rationales of the fol- 
lowing leading cases from other juris- 
dictions provide guidance on both sides 
of the issue. 

Background: What Analysis Is 
Used?—The Commerce Clause gives 
to the Congress the authority “[t]o 
regulate Commerce ... among the 
several states ... .”14 A central con- 
cern of the framers in writing the 
Commerce Clause was to prevent the 
“economic Balkanization” that had 
plagued the colonies and later the 
states under the Articles of Confedera- 
tion.!5 Accordingly, the Supreme Court 
has historically construed the clause 
not only to authorize congressional 
action but also to restrict permissible 
state regulation, even in the absence 
of congressional action.!® States are 
prohibited from enacting local obsta- 
cles to free access to a national market 
so that the consumer has the certainty 
that “no home embargoes will withhold 
his export, and no foreign state will by 
customs, duties or regulations exclude 
them.”!7 

Despite this construction of the Com- 
merce Clause, states are permitted to 
enact regulations intended to further 
the health and safety of their citizens, 
even though the regulations may im- 
pose incidental burdens on interstate 
commerce.!§ But what regulatory as- 
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pects of a health and safety ordinance 
go beyond being merely “incidental” 
and violate the principle of a free and 
open national market? The Supreme 
Court has identified three general and 
highly subjective factors relevant to 
this inquiry: 

1) Is the regulation evenhanded with 
only “incidental” effects, or does it 
discriminate against interstate com- 
merce? 

2) Does the regulation serve a local 
purpose? 

3) If it serves a local purpose, do 
alternative means exist to accomplish 
the locality’s purposes without discrimi- 
nating against interstate commerce?!9 

A neutral regulation with no dis- 
criminatory purpose, which imposes 
only an incidental burden on interstate 
commerce, is valid as long as that 
burden is not “clearly excessive in 
relation to the putative local benefits” 
the regulation is designed to serve.?° 
This is the so-called “Pike balancing 
test.” 

A regulation that discriminates 
against interstate commerce by treat- 
ing it less favorably than intrastate 
commerce violates the Commerce 
Clause unless it “advances a legitimate 
local purpose that cannot be adequately 
served by reasonable nondiscrimina- 
tory alternatives.”2! When the discrimi- 
nation amounts to nothing more than 
“economic protectionism” that benefits 
in-state economic interests at the ex- 
pense of out-of-state competitors, the 
regulation is deemed unconstitutional 
per se.22 

The Supreme Court has recognized 
that no clear line exists between the 
category of discriminatory regulation 
subject to per se invalidation and the 
category reviewable under the Pike 
balancing test.22 The purpose of the 
regulation is not necessarily disposi- 
tive, as protectionism can occur due 
either to legislative means or legisla- 
tive ends.?4 

If the regulation discriminates 
against interstate commerce, it will 
receive the “strictest scrutiny,” and the 
state must demonstrate the regulation 
serves a legitimate local purpose and 
this purpose could not be served as 
well by available nondiscriminatory 
means.25 

DeVito: Flow Control as Economic 
Protectionism—The Rhode Island Dis- 
trict court took a dim view of flow 
control regulations in Stephen D. De- 


Vito, Jr., Trucking, Inc. v. Rhode Is- 
land Solid Waste Management Corpo- 
ration, 770 F. Supp. 775 (D. R.I. 1991). 

In DeVito, the Rhode Island Solid 
Waste Board operated the only licensed 
landfill in Rhode Island for the disposal 
of commercially generated solid waste. 
The relatively high tipping fees charged 
by the Rhode Island landfill created a 
demand for DeVito, a local hauler, who 
began transporting solid waste gener- 
ated in Rhode Island to out-of-state 
disposal facilities with lower tipping 
fees. DeVito soon attracted a large 
amount of business from Rhode Island 
companies. Around this same time pe- 
riod, in response to statistics showing 
a steady decline in the volume of waste 
being delivered to the Rhode Island 
landfill, the Solid Waste Board enacted 


a regulation requiring all solid waste 


collected in Rhode Island to be disposed 
of at a state-licensed facility. The regu- 
lation completely prevented solid waste 
from being transported out of Rhode 
Island for disposal. DeVito sued the 
Solid Waste Board in federal court, 
asking the court to void the regulation 
and to enjoin the board from enforcing 
the requirements. 

The district court initially defined 
the regulation as a clearly discrimina- 
tory protective measure designed to 
“serve [the Solid Waste Board’s] finan- 
cial interests.”26 The court found the 
regulation “‘overtly blocks the flow of 
interstate commerce at a State’s bor- 
ders’ which is the type of restriction 
that the Supreme Court has character- 
ized as the ‘clearest example’ of eco- 
nomic protectionism.”2’ According to 
the DeVito court, the regulation confers 
a direct advantage upon the Solid 
Waste Board as proprietor of the 
landfill, an advantage gained at the 
expense of both out-of-state interests, 
such as out-of-state haulers like De- 
Vito, and interstate commerce itself, 
which the court viewed as totally elimi- 
nated.28 The court did not find the 
regulation invalid on its face, but found 
it discriminatory, triggering the “strict- 
est scrutiny” of the waste board’s local 
purposes for enacting the ordinance.?9 

The waste board cited several legiti- 
mate purposes as justifications for the 
ordinance’s impact on interstate com- 
merce, including maximizing resource 
recovery, protecting and conserving pub- 
lic resources and health, and ensuring 
that illegal disposal does not occur.%° 
The DeVito court separately analyzed 


each of these purposes and concluded 
that barring the export of waste actu- 
ally had the reverse effect from that 
which was intended. The effect of the 
ordinance, the court felt, would be to 
reduce resource recovery, deplete pub- 
lic resources, and increase the risk of 
illegal disposal.*! For example, by 
preventing export of solid waste, the 
ordinance depletes land available for 
disposal while increasing the likeli- 
hood of polluting groundwater sup- 
plies. The only local purpose the court 
considered significant was the waste 
board’s contention that the export ban 
facilitated construction of publicly 
owned waste-to-energy facilities in 
Rhode Island, by providing assurances 
of payment to bondholders from the 
general revenue from the landfill tip- 
ping fees. The court ultimately rejected 
this reason, however, stating that a 
total ban on interstate commerce was 
unnecessary to achieve this long-term 
goal and that the waste board could 
accomplish the goal by some less-intru- 
sive alternative.®? 

Holding that the board failed to 
provide sufficient local purposes to 
counter the discriminatory aspects of 
the regulation, the DeVito court en- 
joined Rhode Island from enforcing its 
flow control regulation.*# 

Filiberto: Flow Control as Further- 
ance of Public Health and Safety—A 
leading decision upholding flow control 
ordinances as a legitimate and reason- 
able exercise of the local government’s 
police powers is J. Filiberto Sanitation 
v. State of New Jersey Dep’t of Environ- 
mental Protection, 857 F.2d 913 (3d 
Cir. 1988). This case differed factually 
from DeVito only in that the ordinance 
under review required all wastes to be 
shipped to the local transfer station for 
processing rather than a landfill.4 Nev- 
ertheless, the Commerce Clause analy- 
sis applied in Filiberto is similar to 
that involved in DeVito, although with 
a strikingly different result. 

In Filiberto, the in-state hauler ar- 
gued the regulation had a discrimina- 
tory effect on interstate commerce 
which warranted per se invalidation. 
The hauler argued he would suffer 
economic injury because he would have 
to pay twice as much to tip garbage at 
the transfer station as at the nonlocal 
landfill to which he had been deliver- 
ing. The court dismissed the injury, 
stating that any injury to in-state con- 
sumers “relates to the wisdom of the 


statute, not to its burden on com- 
merce.”25 Furthermore, the Filiberto 
court viewed the regulation as even- 
handed in effect. Because the transfer 
stations processed all the county’s 
trash, the court reasoned, the effect 
fell equally on in-state and out-of-state 
haulers operating in the county. Fur- 
thermore, the court noted the rule was 
triggered by the origin of the waste, 
and was blind to the origin of the 
hauler. Importantly, the court also 
found no effect on the interstate flow 
of goods because the “transfer station’s 
trash will flow into interstate com- 
merce, just as the trash did before the 
adoption of the rule.”36 

Finding no discriminatory effect to 
invalidate the rule per se, the court 
turned to the Pike balancing test, which 
permits the court to strike down even 
“evenhanded” statutes if the incidental 
burdens on interstate commerce exceed 
the local benefits. The court held that 
no burden on interstate commerce ex- 
isted and the benefits were substan- 
tial. The court agreed the transfer 
station was irreplaceable because it 
served as the county’s only disposal 
facility, and indispensable because, as 


the county’s centralized depository, it 
allowed the county to make long-term 
disposal arrangements. Without the 
rule, the transfer station could not 
adequately perform these functions. 
For these reasons, the court held the 
regulation constituted a proper exer- 
cise of the state’s police powers, placed 
no “cognizable burden” on interstate 
commerce, and as a result, satisfied the 
Pike balancing test.37 


Analysis of DeVito and Filiberto 

Until the Supreme Court issues its 
decision in Carbone, and federal guide- 
lines are promulgated, confusion will 
continue to surround the scope of a 
local government’s authority to enact 
flow control ordinances. An examina- 
tion of the DeVito and Filiberto line of 
cases, however, does reveal several 
basic points that help predict whether 
a flow control ordinance will pass mus- 
ter under the Commerce Clause. 

The Discrimination Must Burden Out- 
of-State Competitors—Although DeVito 
and Filiberto reach different conclu- 
sions based on different facts, both 
cases instruct that in order for the 
regulation to withstand scrutiny, it 
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must be crafted to apply equally to 
both in-state and out-of-state interests. 
In other words, if the regulation bans 
the export of garbage, it should ban the 
export of all garbage regardless of the 
origin of the garbage hauler. 

That the regulation treats in-state 
haulers and out-of-state haulers in the 
same fashion, however, still does not 
automatically ensure that regulation 
will withstand the Commerce Clause 
inquiry. Such apparently “evenhanded” 
regulations can still constitute discrimi- 
nation. DeVito and Filiberto both agree 
that the proper inquiry is whether the 
regulation confers an advantage on the 
in-state economic interests, vis-a-vis 
out-of-state competitors, either directly 
or indirectly or through imposition of 
a burden upon out-of-state interests. 
In DeVito, the court concluded that 
out-of-state haulers were burdened be- 
cause they had to transport commer- 
cial waste to more expensive local 
landfills, while in-state landfill opera- 
tors received an economic benefit. On 
the other hand, Filiberto found no 
comparable in-state interests benefited 
at the expense of any out-of-state com- 
petitor. The only economic burden em- 
phasized in Filiberto was by an in-state 
plaintiff/hauler, who pointed to the 
higher disposal fees it had to pay at the 
transfer station, a burden which the 
court did not find compelling.*® 

DeVito and Filiberto suggest a court 
will more likely view an ordinance as 
discriminatory if the economic burden 
to out-of-state haulers is clearly pre- 
sented. The mere fact that in-state 
haulers are forced to incur higher tip- 
ping fees at the local facility will prob- 
ably not suffice to label an ordinance 
discriminatory. 

Burden of Proof and Level of Scru- 
tiny—Initially, the plaintiff attacking 
the regulation has the burden of show- 
ing the ordinance overtly discriminates, 
amounting to nothing more than eco- 
nomic protectionism, as opposed to 
merely incidentally discriminating. 
This is a critical determination be- 
cause if the court finds the ordinance 
overtly discriminatory, then the bur- 
den shifts to the local government to 
demonstrate: 1) the regulation serves 
a legitimate local purpose; and 2) the 
purpose could not be served as well by 
available nondiscriminatory means. In 
DeVito, the court found the ordinance 
facially discriminatory in effect, which 
meant the ordinance was to be con- 


DeVito and 
Filiberto suggest a 
court will more 
likely view an 
ordinance as 
discriminatory if the 
economic burden to 
out-of-state haulers 
is clearly presented 


strued strictly and the local govern- 
ment had to carry the burden of mak- 
ing that showing.®9 On the other hand, 
the plaintiff in Filiberto failed to show 
any discriminatory burden whatsoever 
(either facial or incidental) on inter- 
state commerce. As a result, the Filib- 
erto court not only refused to find the 
ordinance per se invalid, the court also 
did not expressly subject the ordinance 
to the Pike balancing test.*9 

In meeting the plaintiffs initial bur- 
den of showing discrimination, a pres- 
entation of empirical evidence showing 
how the ordinance benefits in-state 
interests at the expense of out-of-state 
competitors proves helpful. For exam- 
ple, in Waste Systems Corp. v. County 
of Martin, Minnesota, 784 F. Supp. 641 
(D. Minn. 1992), aff'd, remanded, 985 
F.2d 1381 (8th Cir. Minn. 1993), the 
plaintiff submitted evidence that ap- 
proximately 40 percent of the subject 
counties’ solid waste otherwise avail- 
able in interstate commerce was bar- 
red from transport across the state line 
by the ordinances.*! Two-thirds of all 
waste generated in the county was 
disposed of at a private landfill owned 
by Waste Systems.4? In DeVito, the 
plaintiff showed that the landfill would 
lose (or had lost) 20 percent of the 
commercial waste volume to the out-of- 
state hauler. This represented half of 
the hauler’s revenue.* The courts noted 
these statistics in concluding the ordi- 
nances constituted an artificial and 
discriminatory way to preserve the 
locality’s waste stream and they bene- 
fited the locality at the expense of the 
out-of-state competitor. 
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On the other hand, in Filiberto, the 
plaintiff “failed to make a showing that 
the rule requiring processing of trash 
at the transfer station was protection- 
ist in purpose,” and imposed any “cog- 
nizable burden on interstate com- 
merce.”44 The only allegation of eco- 
nomic injury in Filiberto’s complaint 
was that it had to pay twice as much 
to tip garbage at the transfer station 
than at the landfill at which it had 
been disposing of solid waste. Simi- 
larly, in Harvey & Harvey, Inc. v. 
Delaware Solid Waste Auth., 600 F. 
Supp. 1369 (D. Del. 1985), the court 
noted the “plaintiffs are mistaken as 
to which side has the burden of going 
forward with evidence ... to prove 
that the burden on interstate com- 
merce is clearly excessive.”45 The only 
significant economic burden empha- 
sized in the complaint in Harvey was 
higher disposal fees for in-state collec- 
tors, which did not constitute a burden 
on out-of-state interests, and therefore 
did not support the plaintiff's Com- 
merce Clause challenge.*® 

The cases indicate the importance of 
the parties understanding their respec- 
tive burdens of proof. Because the bur- 
den can quickly shift, each party must 
be prepared to make the requisite show- 
ing. 

Discrimination Comes in Two 
Forms—Keep in mind that two forms 
of interstate commerce discrimination 
are recognized in Commerce Clause 
analysis. The first is the above- 
mentioned form of discrimination, 
where the out-of-state competitor is 
disadvantaged with respect to the in- 
state competitor. The second form of 
discrimination occurs when the ordi- 
nance discriminates against interstate 
commerce itself. The DeVito court em- 
phasized that the ordinance’s absolute 
prohibition against exporting solid 
waste out of the state shut down inter- 


_state commerce, and cited this as par- 


tial grounds for invalidating the ordi- 
nance.*? In fact, the DeVito court cited 
several U.S. Supreme Court cases sup- 
porting its view that “imposition of an 
absolute ban on the interstate move- 
ment of an item is one of the principal 
indicia of regulations that have been 
held invalid per se.”48 The Filiberto line 
of cases, on the other hand, does not focus 
on this form of discrimination against 
interstate commerce itself.*9 

The Balancing Act—The cases in- 
struct that if a regulation is deemed 


neutral with only incidental burdens 
on interstate commerce, the regulation 
is acceptable so long as the discrimina- 
tion is not excessive in relation to the 
local benefits. On the other hand, if the 
regulation is deemed discriminatory, 
it is invalid unless it advances a local 
purpose that cannot be adequately 
served by other less discriminatory 
measures. In either case, it is clearly 
a policy choice the courts must make 
in determining if the ordinance with- 
stands scrutiny under the Commerce 
Clause. 

The DeVito line of cases reflects a 
suspicion of local regulations that re- 
quire business operations be performed 
in the locality that could be performed 
more efficiently elsewhere. Even though 
the local government’s interest may 
be legitimate, this type of burden is 
viewed critically by the DeVito line of 
cases. It suggests that municipali- 
ties should be required to offer com- 
petitive tipping fees to ensure the ne- 
cessary waste stream is available. Reli- 
ance on an ordinance to artificially 
guarantee the waste stream, and 
thereby create an income stream to the 
facility owner, will not be allowed. 
Furthermore, any difference between 
the market tipping fee and the cost to 
the facility should be borne by the 
facility owner. In the case of a publicly 
owned facility, the waste stream fees 
from the facility must be used as assur- 
ances for the bonds, and if that is 
insufficient, then the citizens of that 
locality should look to other revenue- 
generating programs, such as increased 
local taxes.5° 

The Filiberto and Carbone courts 
also recognize that the primary pur- 
pose for enacting a flow control ordi- 
nance is to capture the waste stream 
in order to guarantee the facility’s 
financial viability. Filiberto and Car- 
bone, however, view economic viability 
as a legitimate public purpose that 
facilitates long-term planning by al- 
lowing the facility to execute long- and 
short-term disposal arrangements. 
Therefore, these courts subject flow 
control ordinances to very deferential 
review in their Commerce Clause in- 
quiry.5! These cases do not focus on 
whether less-instrustive alternatives ex- 
ist to accomplish the local govern- 
ment’s objectives, as does the DeVito 
line of cases.52 According to Filiberto, 
the health and safety goals articulated 
by the local government impose only 


unavoidable and comparatively inci- 
dental burdens on interstate commerce. 


Conclusion 

Because the Commerce Clause in- 
quiry essentially balances fairly sub- 
jective factors, the test is subject to 
varying interpretations based on each 
court’s emphasis on what constitutes 
a valid public purpose and whether 
that purpose “outweighs” the anti- 
competitive effects of the flow control 
ordinance. The inconsistent judicial de- 
cisions reflect the difficulty the courts 
have had in deciding whether health 
and safety goals furthered by perpetu- 
ation of solvent solid waste manage- 
ment facilities should prevail over open 
and competitive markets for solid 
waste. It will take the Supreme Court’s 
much-anticipated decision in Carbone, 
as well as future congressional action, 
to finally resolve this question. 0 


1 Income ensured by the ordinance can 
also be used to subsidize other less- 
profitable but necessary waste streams, for 
example, household garbage. In addition, 
flow control ordinances guarantee the con- 
stant level of general revenue that attracts 
investors willing to buy the bonds necessary 
to fund the landfill in the first place or to 
later upgrade the local government’s dis- 
posal facility to a waste-to-energy facility 
or other type of facility. 

2 In fact, if the solid waste is shipped in 
violation of the ordinance, the shipper is 
potentially subject to a civil enforcement 
action and, in some cases, misdemeanor 
penalties. See, e.g., Waste Recycling uv. 
Southeast Alabama Solid Waste Disposal 
Authority, 814 F. Supp. 1566, 1569 (M.D. 
Ala. 1993) (subject ordinances providing for 
such sanctions). 

3 City of Philadelphia v. New Jersey, 437 
U.S. 617, 621, 98 S. Ct. 2531, 2534-35, 57 
L. Ed. 2d 475 (1978). 

4 Hybud Equipment Corp. v. City of 
Akron, 16 E.R.C. 1320 (6th Cir. 1981), 
remanded on other grounds, 16 E.R.C. 2112 
(U.S. 1982); J. Filiberto Sanitation v. State 
of New Jersey Dep’t of Environmental Pro- 
tection, 857 F.2d 913 (3d Cir. 1988). 

5 Stephen D. Devito, Jr., Trucking, Inc. 
v. Rhode Island Solid Waste Management 
Corporation, 770 F. Supp. 775 (D. RI. 
1991), aff'd, 947 F.2d 1004 (1st Cir. 1991); 
Waste Systems Corp. v. County of Martin, 
Minnesota, 784 F. Supp. 641 (D. Minn. 
1992), aff'd, remanded, 985 F.2d 1381 (8th 
Cir. 1993). 


6 Town of Clarkston v. C & A Carbone, 
Inc., 182 A.D. 2d 213, 587 N.Y.S. 2d 681 
(N.Y. App. Div. 1992), cert. granted, 61 
U.S.L.W. 3783 (U.S. May 24, 1993) (No. 
92-1402). 

7 See U.S. Dept or Envti. Protection, 
Controu Task Force FinaL REPoRT AND 
RecomMeEnpations (September 30, 1991). 
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8 Fla. CS/HB 461, §23, at 67, lines 10-22 
(1993). The bill amends Fa. Star. §403.713 
and authorizes any local government which 
undertakes resource recovery from solid 
waste to “institute a flow control ordinance 
for the purpose of ensuring that the re- 
source recovery facility receives an ade- 
quate quantity of solid waste from solid 
waste generated within its jurisdiction.” Id. 

9 Id. Nevertheless, the new law does 
require dealers of recycled materials to 
register with the local government prior to 
engaging in business. Furthermore, the law 
requires the Florida Department of Envi- 
ronmental Protection to establish a certifi- 
cation program designed to ensure that 
“sham” recyclers are not taking advantage 
of the recycling exemption and hauling 
materials to another local government’s 
landfill with lower tipping fees. Fla. CS/HB 
461, §12, at 38, lines 21-31. 

10 Fla. CS/HB 461, §12 at 38, lines 3-16, 
to be codified at Fra. Star. §403.7046(3) 
(1993). 

11 White v. Massachusetts Council of Con- 
str. Employers, 460 U.S. 204, 213 (1983). 

12 See THe Bureau or NATIONAL AFFAIRS, 
Inc., ENVIRONMENT Reporter, Congress Said 
Likely to Address Flow Control As Supreme 
Court Begins Review of New York Law, at 
320 (June 18, 1993). 

The meeting schedules have been an- 
nounced in the July 12, 1993, FrepERAL 
REGISTER (p. 37477). The EPA has requested 
comments which address the following is- 
sues: 1) the definition of flow controls; 2) 
persons who must comply; 3) states which 
have granted flow control authority to local 
governments; 4) the impacts of flow control; 
5) environmental and public health implica- 
tions of flow controls and; 6) the EPA’s 
potential role in addressing flow controls. 
Id. 

13 See Ann R. Mesnikoff, Disposing of the 
Dormant Commerce Clause Barrier: Keep- 
ing Waste at Home, 76 Minn. L. Rev. 1219 
(1992). 

14 U.S. Const. art. I, §8, cl. 3. 

15 Hughes v. Oklahoma, 441 U.S. 322, 
325-26 (1979). 

16 Id. The Supreme Court has stated that 
even absent Congressional action the clause 
“prohibits States from ‘advanc[ing] their 
own commercial interests by curtailing the 
movement of articles of commerce, either 
into or out of the state’” Fort Gratiot 
Sanitary Landfill, Inc. v. Michigan Dep’t of 
Natural Resources, 112 S. Ct. 2019, 2023 
(1992), quoting H.P. Hood & Sons, Inc. v. 
Du Mond, 336 U.S. 525, 535 (1949). Because 
the clause does not expressly limit state 
interference with interstate commerce, the 
clause is often referred to as the “dormant 
commerce clause.” 

17 H.P. Hood, 336 U.S. at 539. 
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18 See City of Philadelphia v. New Jersey, 
437 U.S. at 624. 

19 See Hughes, 441 U.S. at 336. 

20 Maine v. Taylor, 477 U.S. 131, 138 
(1986) (quoting Pike v. Bruce Church, Inc., 
397 U.S. 137, 142 (1970)). 

21 New Energy Co. of Ind. v. Limbach, 
486 U.S. 269, 278 (1988). 

22 City of Philadelphia v. New Jersey, 437 
U.S. at 624. 

23 Brown-Forman Distillers Corp. v. New 
York State Liquor Auth., 476 U.S. 573, 579 
(1986); Norfolk Southern Corp. v. Oberly, 
822 F.2d 388, 400 (3d Cir. 1987). 

24 City of Philadelphia v. New Jersey, 437 
U.S. at 626. 

25 Taylor, 477 U.S. at 138 (quoting 
Hughes, 441 U.S. at 336). 

26 DeVito, 770 F. Supp. 775, at 781. The 
Solid Waste Board admitted the regulation 
“provides the money necessary to carry out 
its statutorily mandated responsibilities.” 
Id. 

27 Id. at 782 (quoting City of Philadelphia 
v. New Jersey, 437 U.S. at 624). 

28 Id. at 782. 

29 Id. at 783. 

30 Id. 

31 Td. at 783-784. 

32 The DeVito court specifically pointed 
out that the waste board could utilize other 
methods of financing the waste-to-energy 
facility, such as issuance of revenue bonds 
repaid by the fees earned by the facility. Id. 
at 785. 

33 Td. at 785. Other cases dealing with 
ordinances similar to that found in DeVito 
reach similar conclusions. In Waste Systems 
Corp. v. County of Martin, Minnesota, 784 
F. Supp. 641 (D. Minn. 1992), aff‘d, re- 
manded, 985 F.2d 1381 (8th Cir. Minn. 
1993), the county, to ensure an adequate 
supply of waste to a composting facility, 
enacted ordinances mandating that all 
wastes generated in the counties be dis- 
posed of at the facility. Finding the facts in 
DeVito similar, the Waste Systems court 
applied the DeVito analysis and found that 
although the facility might serve the legiti- 
mate local purpose, “financing that ‘good 
idea’ on the back of interstate commerce is 
improper.” Id. at 645. See also Waste Recy- 
cling, Inc. v. Southeast Alabama Solid Waste 
Disposal Authority, 814 F. Supp. 1566 (M.D. 
Ala. 1993); C & A Carbone, Inc. v. Town of 
Clarkstown, 770 F. Supp. 848 (S.D. N-Y. 
1991); Container Corporation of Carolina v. 
Mecklenburg County, No. 3:92cv-154-MU 
(W.D. N.C. June 19, 1992). 

34 The DeVito court distinguishes Filib- 
erto based entirely on this factual differ- 
ence. The DeVito court stated that ordi- 
nances requiring processing at in-state trans- 
fer stations do not violate the Commerce 
Clause because transfer stations do not 
disadvantage interstate business in relation 
to out-of-state business in the same market, 
as do ordinances that require landfilling at 
the local government-operated landfill. That 
is true, the court notes, because the main 
function of a transfer station is to compact 
trash and the station does not compete with 
out-of-state landfills. On the contrary, the 
station is their customer. DeVito, 770 F. 
Supp. at 782. 
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35 Filiberto, 857 F.2d at 921. 

36 Td. at 922. 

37 Td. at 922. Other cases support Fili- 
berto’s holding. See Matter of Fiorillo Bros. 
of N.J., Inc., 242 N.J. Super. 667, 557 A.2d 
1316 (App. Div. 1990), cert. denied, 122 
N.J. 363, 585 A.2d 371 (1990) (rejecting 
Commerce Clause challenge to orders di- 
recting all solid waste to state transfer 
stations). 

In Town of Clarkstown v. C & A Carbone, 
Inc., 182 A.D.2d 213, 587 N.Y.S.2d 681 
(N.Y. App. Div. 1992), the court upheld an 
ordinance requiring solid waste generated 
within the town to be transported and 
delivered to the town facility or recycling 
centers. The Carbone court pointed out that 
because the town might have been finan- 
cially motivated to enact the ordinance does 
not mean the ordinance is beyond the scope 
of its police powers. Local governments are 
authorized to enact laws relating to the 
public health and safety of its citizens, and 
solid waste collection and disposal is related 
to this subject. In fact, a local government’s 
efforts for the “continued economic viabil- 
ity” of its landfill is “part of the health, 
safety, and environmental concerns” the 
local government’s future waste collection 
plan was intended to address. Carbone, 182 
A.D.2d at 220. The Carbone court viewed 
the ordinance as within the scope of the 
town’s police powers because it imposed 
appropriate and reasonable limitations on 
competition to serve a governmental and 
public purpose. The court did not believe 
the ordinance constituted an unreasonable 
discriminatory burden on interstate com- 
merce, commenting that the local law im- 
poses no “special fees, taxes, prohibitions, 
or duties on those transporting out-of-state 
articles of commerce.” Id. at 221. Rather, 
the law applies evenhandedly to all solid 
waste processed within the town regardless 
of point of origin. For these reasons, the 
court refused to invalidate the town’s ordi- 
nance. See supra note 6. 

In Harvey & Harvey, Inc. v. Delaware 
Solid Waste Auth., 600 F. Supp. 1369, 1380 
(D. Del. 1985), the court rejected a Com- 
merce Clause challenge to a state regula- 
tion requiring solid waste generated in 
Delaware to be disposed of in Delaware 
landfills. As in Filiberto, the Harvey court 
found no discrimination against out-of-state 
interests. The court stated, “This is not a 
situation . . . where the existence of a 
significant burden on out-of-state economic 
interests is apparent enough that it 
may be assumed without empirical evidence 
.... The only significant economic burden 
emphasized in the complaint and the brief- 
ing is a burden on in-state collectors, like 
the plaintiffs, who will be required to pay 
higher disposal fees for the disposal services 
which [the legislature] has found to be 
essential to the health and well being of 
Delaware residents.” Jd. Furthermore, the 
court was not impressed with the argument 
that interstate commerce itself was bur- 
dened. Id. 

38 This was also the case in Harvey, in 
which the plaintiff was an in-state hauler. 
As in Filiberto, the only economic burden 
emphasized by the plaintiff was the burden 


on in-state haulers like the plaintiff. Based 
on this showing, the court found no dis- 
crimination. Harvey, 600 F. Supp. at 1380. 

39 DeVito, 770 F. Supp. at 783. 

40 Filiberto, 857 F. Supp. at 922. 

41 Waste Systems, 784 F. Supp. at 645. 

42 Td. 

43 DeVito, 770 F. Supp. at 778. 

44 Filiberto, 857 F. Supp. at 920, 922. 

45 Harvey, 600 F. Supp. at 1381. 

46 Td. at 1380. 

47 See also Waste Recycling, 814 F. Supp. 
at 1578. 

48 DeVito, 770 F. Supp. at 782. 

49 In fact, the Harvey court seems to 
disregard this discriminatory facet alto- 
gether in its criticism of plaintiff's com- 
plaint for alleging “only” that the chal- 
lenged rule “‘discriminates against’ and 
‘burdens’ interstate commerce.” Harvey, 600 
F. Supp. at 1380. 

50 See Waste Recycling, 814 F. Supp. at 
1581. 

51 Filiberto, 857 F. Supp. at 922; Carbone, 
182 A.D.2d at 221, 587 N.Y.S.2d at 685-86. 

52 In Harvey, the court stated that “this 
is a case involving a state regulation which 
is purportedly directed to an important 
state health and environmental concern, 
which does not appear to materially favor 
in-state economic interests, but which may 
have some incidental impact on commerce 
between the states. In such circumstance, 
the role of a reviewing court is quite lim- 
ited.” Harvey, 600 F. Supp. at 1380. 
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FAMILY LAW 


Bankruptcy: A Second Bite 
at the Apple for Dissolution Clients? 


n 1992, personal bankruptcy fil- 

ings totaled approximately 

971,517, an increase of 178 per- 

cent during the past decade.! Con- 
tributing to this increase are spouses 
with financial problems resulting from 
marital dissolutions who no longer view 
bankruptcy as a stigma but as an 
acceptable and legitimate strategy for 
resolving their financial predicament. 
By filing bankruptcy, an aggrieved 
spouse hopes to get a “second bite at 
the apple” by relitigating financial is- 
sues decided against him or her. New 
perspectives give birth to new legal 
strategies. 

This “paradigm shift”? that seems 
to have erased the stigma of bank- 
ruptcy, impacts members of the Bar 
involved in domestic matters. Com- 
monly, the spouse considering bank- 
ruptcy or the spouse confronted with a 
bankruptcy may first contact a domes- 
tic attorney. Attorneys involved in fam- 
ily matters, therefore, need to acquire 
a basic knowledge of the Bankruptcy 
Code’ and how bankruptcy discharges 
may affect their clients. 


Bankruptcy Policies v. 
Dissolution Policies 

The basic objective of the Code is 
two-fold: 1) to give the honest, unfortu- 
nate debtor a “fresh start” and 2) to 
distribute the assets of the debtors for 
the benefit of creditors.4 Ideally, Flor- 
ida dissolution laws also have as one 
objective to give a “fresh start” to the 
parties. The Florida Supreme Court 
recognized that the family courts en- 
counter a “delicate balancing of equi- 
ties” when rendering “final” judgments 
of dissolution of marriage.5 Federal 
bankruptcy law attempts to establish 
a balance between state domestic law 
and bankruptcy law by allowing debt- 
ors to discharge dissolution-related fi- 
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nancial obligations unless a court de- 
termines that a particular obligation 
is in the nature of alimony, mainte- 
nance, or support.§ 

However, bankruptcy judges and the 
Code are more concerned with adjust- 
ment of the overall debtor-creditor re- 
lationship than focusing on the “deli- 
cate balancing of equities” the dissolu- 
tion court established.? Consequently, 
the moment a spouse files a petition 
in bankruptcy the “delicate balancing 
of equities” that occurred in family 
court is affected substantively and pro- 
cedurally. 


The Automatic Stay 

The filing of a bankruptcy petition 
affects all pending or contemplated 
proceedings against another spouse in- 
cluding enforcement actions against 


debtor/spouses for outstanding alimony, 
maintenance, and support obligations. 
It creates an estate separate and dis- 
tinct from the debtor which is subject 
to the administration of the bank- 
ruptcy court.8 

The most important effect of the 
filing of the petition is that it causes 
an immediate injunction or automatic 
stay to issue. This automatic stay in- 
stantly halts all pending action against 
the debtor and the debtor’s property 
and precludes the commencement of 
the filing of any new action.? Any 
proceedings in violation of the auto- 
matic stay provision of 11 USC §362(a) 
are void.!° In order to proceed with an 
action already filed, or to commence a 
new action, an order, called a relief 
from stay, must be obtained from the 
bankruptcy court authorizing such ac- 
tion.11 

Theoretically, filing a petition does 
not automatically stay attempts to col- 
lect alimony, maintenance, or support 
from property that does not belong to 
the bankruptcy estate, such as wages 
earned by an individual debtor for 
services performed after the petition 
is filed, and property acquired more 
than 180 days post-petition.!2 Section 
362(b)(2) of the Code has been inter- 
preted to except actions and proceed- 
ings to enforce monetary obligations 
for support, alimony, and maintenance 
based upon an order or judgment for 
child or spousal support entered before 
the filing of the petition. 

Notwithstanding the foregoing, in 
continuing an action in state court 
after the filing of a petition for bank- 
ruptcy, a spouse proceeds at his or her 
peril, and this author would caution 
against doing so. If the bankruptcy 
court later determines the sum being 
sought was not “alimony, maintenance 
or support from property that is not 
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property of the estate,’ dire conse- 
quences in the form of a contempt 
and/or fine from the bankruptcy court 
could ensue.!4 The better course of 
action is always to seek relief from the 
automatic stay from the bankruptcy 
court under 11 USC §362(d). 


Discharge of Marital 
Debts Under the Code 

Under the present Code, §523(a) sets 
forth nine categories of debts that are 
not dischargeable. Section 523(a)(5) is 
the most relevant to domestic cases 
and provides, inter alia, that a dis- 
charge in bankruptcy does not dis- 
charge a debtor from any debt to a 
spouse, former spouse, or child of the 
debtor for alimony to maintenance for, 
or support of a spouse or child in 
connection with a separation agree- 
ment, divorce decree or dissolution judg- 
ment, or other order of a court of 
record,!5 or property settlement agree- 
ment. 

To be nondischargeable under 
§523(a)(5), the debt must actually be 
for or in the nature of alimony, sup- 
port, or maintenance, the debt must 
be payable to a spouse or child, and the 
debt must be in connection with a 
separation agreement, dissolution judg- 
ment, or decree, property settlement 
agreement, or other order of the disso- 
lution court.!6 A simple agreement to 
pay for support or maintenance of a 
child does not fall within the excep- 
tion.!7 

An assumption made by many attor- 
neys and nonlawyers not familiar with 
the Code is that any alimony, support, 
or maintenance award or obligation is 
nondischargeable, while a property divi- 
sion arising out of a dissolution or 
settlement agreement is discharge- 
able. 

Such an assumption is an over- 
simplification. It not only is mislead- 
ing, but may be erroneous. The lan- 
guage of the Code and the majority of 
cases indicate that classification by the 
parties or by the state court of a 
payment or award is not conclusive, 
although agreements between the par- 
ties clearly showing an intent that the 
debt represents either a support obli- 
gation or a property settlement may 
be persuasive.!§ The Code requires an 
examination of whether the obligation 
in issue “is actually in the nature of 
alimony, maintenance, or support 
.... It is important to remember, 
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however, “whether a particular debt is 
a support obligation or part of a prop- 
erty settlement is a question of federal 
bankruptcy law, not state law” and the 
resolution of any issues pertaining 
thereto will be resolved by the bank- 
ruptcy judge’s interpretation of state 
and bankruptcy law.!9 

The Code begins with the premise 
that all alimony, support, and mainte- 
nance obligations are nondischarge- 
able. The issue of dischargeability 
arises in the bankruptcy court when a 
complaint to determine dischargeabil- 
ity is filed by either the creditor or 
debtor pursuant to Bankruptcy Rule 
7001, et seqg.2° The bankruptcy court 
in an adversary proceeding will be 
asked to determine whether the debt 
is dischargeable or nondischargeable. 

Thus, under the Code, a bankruptcy 
court is confronted with issues regard- 
ing alimony, maintenance, or support 
only if: i) an interested party institutes 
an adversary proceeding (an adversary 
proceeding is analogous to the filing of 
a complaint in a civil suit in state 
court) requesting the bankruptcy court 
to make a judicial determination 
whether the debt is dischargeable, or 
ii) if the debtor objects to a claim filed 
by the spouse entitled to receive pay- 
ments from the debtor and an adver- 
sary proceeding is brought to resolve 
the dispute. 

If the spouse who is owed alimony 
files a petition for bankruptcy, a dis- 
tinct issue as to the dischargeability 
of arrearages could arise. In Zimmer- 
man v. Starnes, 35 B.R. 1018 (Bankr. 
D. Colo. 1984), a wife filed a bank- 
ruptcy petition. The husband, who was 
in arrears and had also filed a petition 
in bankruptcy earlier which the court 
held to be nondischargeable, argued 
in the wife’s bankruptcy that the wife’s 
entitlement to child support arrear- 
ages belonged to her bankruptcy trus- 
tee, which would then cause it to be a 
dischargeable assigned debt. Although 
the bankruptcy court agreed with the 
husband, the U.S. district court re- 
versed the bankruptcy court, holding 
that the right to collect child support 
arrearages was the property of the 
child and could, therefore, not be as- 
signed to the trustee. Based upon the 
reasoning of the court, an effective 
argument could be made that had the 
arrearage been for alimony or mainte- 
nance, the debt would be discharge- 
able. 


Determining Whether an 
Obligation Constitutes Support 

The bankruptcy courts have identi- 
fied “nonexclusive laundry lists or check- 
lists of factors” to consider in distin- 
guishing obligations “in the nature of” 
support, alimony, or maintenance (not 
dischargeable) from those “arising out 
of a division of property” (which can 
be discharged).2! 

Much of the laundry list resembles 
the statutory mandate to the family 
courts “to do equity and justice be- 
tween the parties” both when it makes 
“support” awards and equitably dis- 
tributes marital assets.?? 

The bankruptcy courts, nevertheless, 
reconsider these equitable questions 
under federal law, not state law. None- 
theless, state law has continued promi- 
nence and importance in the bank- 
ruptcy courts, in recognition that there 
is no federal law of domestic relations. 
In seeking to determine dischargeabil- 
ity of debts created by state family 
courts, bankruptcy courts probe to di- 
vine the intent and the substance of the 
domestic obligations.2° 

The initial issue which arises when 
a marital obligation is sought to be 
discharged in bankruptcy is whether 
the court should consider present cir- 
cumstances as being relevant to the 
determination of the dischargeability 
or whether the court should limit its 
consideration to the circumstances ex- 
isting at the time of the dissolution. A 
majority of federal appellate courts, 
including the 11th Circuit and Florida 
bankruptcy courts, have refused to con- 
sider the parties’ post-dissolution cir- 
cumstances in determining the dis- 
chargeability of marital obligations.?4 

However, because the family court 
generally is in the better position to 
determine the intent and substance of 
its own obligations and is more fa- 
miliar in many cases with the record, 
the parties, and the laundry list of 
factors which it weighed in the overall 
“balancing of the equities,’ the bank- 
ruptcy courts’ laundry list of factors 
produces unpredictable, even irrecon- 
cilable, results. In one case, a $197,300 
lump-sum payment, terminable on the 
former wife’s death, made in considera- 
tion of her marital rights, was nondis- 
chargeable.2> In another case, an 
$80,000 lump-sum obligation also was 
not discharged.?6 

However, in another case a $182,500 
lump-sum obligation for “fifty percent 


of the marital assets” was discharged 
in bankruptcy, although an attorneys’ 
fee award in the same family court 
dissolution judgment was not, because 
it was both for support and property 
purposes.2? 

In another instance, a $6,000 award 
was discharged because it constituted 
the former wife’s “share of the marital 
assets”; ergo it was property division.28 
However, an award of attorneys’ fees 
in the same final judgment of dissolu- 
tion was nondischargeable, as was a 
$5,000 “trust” the debtor held for his 
former father-in-law.29 

A lump-sum award may be nondis- 
chargeable if it is determined the award 
was a “substitute for alimony.”°° How- 
ever, a denial of periodic alimony by 
the state court may serve to persuade 
the bankruptcy court that a lump-sum 
award was not a “substitute” for sup- 
port but a property division not in the 
nature of support.*! 


Precautions 

Attorneys who become involved in 
matrimonial matters need to consider 
potential bankruptcy strategies before 
an agreement is executed or a dissolu- 
tion judgment entered. Counsel for the 
recipient spouse should make every 
effort to have the dissolution court 
make an appropriate finding of the 
need by the spouse for support, ali- 
mony, or maintenance and that the 
award is in the nature of alimony, 
support, or maintenance. If an agree- 
ment is to be executed, counsel should 
include language or insert a provision 
in the agreement to the effect that the 
various marital obligations contained 
in the agreement are not dischargeable 
in bankruptcy because the payments 


are in the nature of alimony, support, 
or maintenance. An example of a provi- 
sion which could be included in an 
agreement or reworded to fit a judg- 
ment of dissolution is: 


It is agreed and acknowledged by the 
parties that the obligations of the [Husband/ 
Wife] contained in paragraphs___herein are 
necessary for the support and maintenance 
of the [Husband/Wife] and are in lieu of 
additional alimony. It is also agreed and 
acknowledged that the payments provided 
for in paragraphs___ herein are part of the 
equitable distribution of the parties’ assets. 
The parties acknowledge that the intent 
and purpose of the payments and distribu- 
tions provided for in paragraphs herein 
is to provide the [Husband/Wife] with suffi- 
cient funds to enable the [Husband/Wife] 
to be financially independent and to be able 
to provide the necessary support and main- 
tenance for [herself/himself] [and for the 
parties’ children] commensurate with the 
parties’ standard of living during the mar- 
riage and if not for the aforesaid provision 
the alimony and support [awards of pay- 
ments] would be increased. 


It may be prudent to be specific as 
to the support intent in each relevant 
paragraph of the agreement, as op- 
posed to using a catch-all provision, if 
bankruptcy is a real possibility since 
consensual agreements are more sub- 
ject to being scrutinized by the bank- 
ruptcy judge than orders or judgments 
from the state court. 

Thus, by exercising caution and pro- 
viding the necessary language, counsel 
for the recipient spouse may lessen the 
interference by a bankruptcy court with 
payment obligations resulting from a 
domestic action. Conversely, counsel 
for the supporting spouse may take the 
opposite approach if the intent is to 
create a bankruptcy option for the 
supporting spouse. 


Joint Debts 

Generally, courts have held that de- 
pending upon particular circumstances, 
a debt is not dischargeable under 
§523(a)(5) just because the debt is 
payable directly to someone other than 
a former spouse or child. Such debts 
payable to third persons can be inter- 
preted as maintenance or support obli- 
gations. Again the determinative fac- 
tor will be the intent and purpose of 
the award.32 Courts have reached dif- 
ferent results, depending on the cir- 
cumstances, in determining discharge- 
ability of debts for credit card or charge 
account purchases, payments to be 
made on behalf of a debtor’s child, 
medical expenses, life insurance premi- 
ums, secured or unsecured personal 
loans, and other types of debts. When 
courts have determined such debts as 
being in the nature of alimony, support 
maintenance dischargeability was de- 
nied, whereas other courts have reached 
a contrary result.33 

In drafting settlement or separation 
agreements, some protection may be 
afforded against the dischargeability 
of any joint debts if a provision is 
included in the agreement that the 
spouse assuming certain joint marital 
obligations will indemnify and hold 
harmless the other spouse from any of 
such debts even if the spouse who 
assumed such obligations files for bank- 
ruptcy, since such a provision will help 
to establish the intent of the parties 
at the time the agreement is exe- 
cuted.34 


Attorneys’ Fees 

A typical issue which arises in a 
bankruptcy matter arising out of a 
domestic case is the dischargeability 
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of attorneys’ fees owed by the debtor 
spouse to the attorneys of the creditor 
spouse or the nondebtor pursuant to a 
dissolution order, or judgment or settle- 
ment agreement. Cases addressing the 
question of whether the payment for 
attorneys’ fees to be made directly to 
the attorney or to the debtor’s former 
spouse is a dischargeable or nondis- 
chargeable debt have looked to the 
state court’s reasoning in awarding 
attorneys’ fees, or to the intent of the 
parties in providing for payment of 
attorneys’ fees. The relevant factor con- 
sidered by the bankruptcy courts was 
whether the payment was in the na- 
ture of alimony, support, or mainte- 
nance or was, rather, part of a property 
settlement arrangement.*> The person 
to actually receive the payment is not 
considered relevant.°6 

Usually, in proceedings to determine 
dischargeability of attorneys’ fees obli- 
gations under 11 USC §523(a)(5), Flor- 
ida bankruptcy courts have held such 
debts to be nondischargeable unless it 
appears clearly that the attorneys’ fee 
award or obligation was a property 
settlement agreement. The courts de- 
clare that attorneys’ fees awarded to 
an.ex-spouse or due an ex-spouse under 
a settlement agreement are so closely 
connected with an award for support 
as to be in the nature of support or 
alimony.®” The courts further point out 
that an allowance of attorneys’ fees in 
the original dissolution proceeding is 
based on the same consideration as the 
award of alimony, i.e., financial need.38 
One rationale stated by a bankruptcy 
judge was that if the debtor spouse did 
not comply with the court-ordered 
requirement to pay the wife’s fees, the 
attorney could collect the fee from the 
wife who was originally obligated, 
thereby defeating the economic effect 
intended in the final judgment of disso- 
lution. Consequently, the court con- 
cluded that the underlying obligation 
was to and for the benefit of the wife 
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and, therefore, the debt was non- 
dischargeable.°9 

The burden of proof regarding the 
nondischargeability of attorneys’ fees 
because they are in the nature of 
alimony or support is upon the party 
attempting to prove nondischargeabil- 
ity.4° Therefore, just as it is advisable 
for the attorney representing the re- 
cipient spouse to assure that there are 
adequate records, statements, and docu- 
mentation that such payments are in 
the nature of support, an attorney 
representing the recipient spouse 
should be careful to assure that there 
exists an adequate record, statement, 
and documentation that the obligation 
to pay the attorneys’ fee is in the 
nature of support rather than part of 
a property settlement agreement. The 
contrary would hold true for the sup- 
porting spouse if a bankruptcy ploy is 
being considered. 

Another issue regarding attorneys’ 
fees arising out of the bankruptcy liti- 
gation is whether a creditor former 
spouse is entitled to attorneys’ fees for 
contesting the discharge of domestic 
obligation in the bankruptcy court. 

Although bankruptcy courts gener- 
ally refuse to discharge family court 
attorneys’ fee awards as discussed 
above, it cannot be said that a general 
rule exists that the recipient spouse is 
entitled to fees for contesting the dis- 
charge of the recipient spouse’s claim 
or the discharge of such fee awards in 
the bankruptcy court. While a few 
bankruptcy courts have held such fees 
are allowable because underlying state 
law authorizes attorneys’ fees in family 
litigation,*! most do not allow fees for 
contesting dischargeability of domestic 
relations debts because the Code does 
not specifically authorize them.*? How- 
ever, concern has been expressed that 
continued litigation of dischargeability 
issues in bankruptcy court will involve 
the expenditure of additional legal fees 
and dilute initial support awards which 
in turn will justify modification of the 
dissolution judgment in the state court, 
thus generating more litigation and 
more fees. Recently, the Fifth Circuit 
Court of Appeals held that fees pro- 
vided for in a property settlement for 
services in the bankruptcy court are 
enforceable, holding that “where a party 
has contracted to pay attorneys’ fees 
for the collection of a nondischargeable 
debt, the fees also will not be dis- 
charged in bankruptcy.”48 


Avoidance of Judicial Liens 

When a debtor files a bankruptcy 
petition, the debtor’s nonexempt assets 
automatically become the property of 
the estate.44 An exception to this rule 
is §522(f) of the Code, which permits 
the debtor to avoid certain liens on 
exempt property, including judicial 
liens which would impair exempt prop- 
erty.45 This section specifically applies 
to property which is homestead prop- 
erty under Florida law and is relevant 
to domestic cases when a spouse has 
obtained a judicial lien which attaches 
to the other spouse’s homestead prop- 
erty. If the debtor-spouse is able to 
avoid the lien, the other spouse will 
become an unsecured creditor render- 
ing the debt of little value. 

In 1991, the U.S. Supreme Court in 
Farrey v. Sanderfoot, 114 L. Ed. 2d 
337, 111 S. Ct. 1825 (1991), and Owen 
v. Owen, 114 L. Ed. 2d 350, 111 S. Ct. 
1833 (1991), addressed some of the 
issues concerning the avoidability of 
dissolution-related §525(f) judicial liens. 
Both of these decisions are important 
and should be reviewed by attorneys 
who become involved in matrimonial 
matters because the facts on which the 
court’s decisions were based in the two 
cases most likely will be present in 
those dissolution cases where a judicial 
lien is granted. 


Conclusion 

Ordinarily, a determination of dis- 
chargeability constitutes a “core pro- 
ceeding” expressly within the 
jurisdiction of the bankruptcy court.*® 
However, federal courts have broad 
discretion to abstain from a “particular 
proceeding arising under title 11 [the 
Bankruptcy Code] . . . in the interest 
of justice, or in the interest of comity 
with the State courts or respect for 
State law, .. . 47 Whether the bank- 
ruptcy court as a rule, not an exception, 
should abstain from deciding discharge- 
ability issues in family cases*® is a 
question that is subject to considerable 
debate. 

The 11th Circuit has cautioned bank- 
ruptcy courts not to “produce conflict- 
ing court decrees further aggravating 
an already delicate situation.”49 The 
decisions of the federal courts in adver- 
sary proceedings, contesting discharge- 
ability of debts arising out of state 
domestic relations court orders, how- 
ever, do not always show such “respect 
for State law,” but often find a way to 


modify the results obtained in the state 
courts. If the public policy of the Flor- 
ida state courts is to ensure the eco- 
nomic support and well-being of mari- 
tal partners who are divorcing, it would 
be beneficial for the bankruptcy courts 
to abstain from deciding dischargeabil- 
ity issues in family matters so as not 
to interfere in the family court’s “deli- 
cate balancing of equities.” 

Furthermore, since bankruptcy may 
serve as a weapon in an on-going battle 
between former spouses or a shield 
from complying with family obliga- 
tions, attorneys’ fees should be allowed 
for litigation in the bankruptcy court 
pursuant to F.S. §61.16. To make a 
distinction between allowing fees be- 
cause a settlement agreement provides 
for fees for collection of the marital 
obligation and entitlement to fees pur- 
suant to F.S. §61.16 is placing form 
over substance and lacks merit. Allow- 
ing fees to the spouse who has to 
protect a marital obligation from being 
discharged in a bankruptcy proceeding 
will serve to diminish the appetite of 
the other spouse to use the bankruptcy 
system to take “a second bite at the 
apple” and attempt to relitigate domes- 
tic issues that have been fully decided 
by the state court.) 
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39, 60 S. Ct. 343, 84 L. Ed. 2d 370 (1949); In 
re Albany Partners, Ltd., 749 F.2d 670, 675 
(11th Cir. 1984). 

11 11 U.S.C. §362(d). 

12-11 U.S.C. §362(b); Carver v. Carver, 
954 F.2d 1573; In re Harrell, 754 F.2d 902 
(11th Cir. 1985); In re Sundale Associates, 
Ltd., 23 B.R. 230 (Bankr. S.D. Fla. 1982); In 
re Summerlin, 26 B.R. 875 (Bankr. E.D. 
N.C. 1983). Furthermore, in a Ch. 13 wage- 
earner proceeding, post-petition wages are 


property of the estate interest until the plan 
is confirmed. 11 U.S.C. §1306(a)(2); In re 
Moore, 22 B.R. 200 (Bankr. M.D. 1982). 

13 This includes a debt arising from an 
award for child support in a paternity suit 
which has also been held to be nondis- 
chargeable. In re Barbre, 91 B.R. 846 (Bankr. 
S.D. Ill. 1988). 

14 In re McDonald, 98 B.R. 1015 (Bankr. 
S.D. Fla. 1989). 

15 See supra note 13. 

16 In re Harrell, 754 F.2d 902; In re 
Calhoun, 715 F.2d 1103 (6th Cir. 1983); In 
re French, 19 B.R. 255 (Bankr. M.D. Fla. 
1982); In re Rachmiel, 19 B.R. 721 (Bankr. 
M.D. Fla. 1982). 

17 In re Marino, 29 B.R. 797 (N.D. Ind. 
1983). 

18 Grogan v. Garner, 498 U.S. 279, 11S. 
Ct. 654, 112 L. Ed. 2d 755 (1991); In re 
Harrell, 754 F.2d 902 (11th Cir. 1985); 
Boyle v. Donovan, 724 F.2d 681 (8th Cir. 
1984); In re English, 146 B.R. 874 (Bankr. 
S.D. Fla. 1992); In re Armento, 127 B.R. 486 
(Bankr. S.D. Fla. 1991). 

19 In re Winn, 95 B.R. 839 (Bankr. S.D. 
Fla. 1988); In re Kinney, 88 B.R. 403 (Bankr. 
M.D. Fla. 1988); In re Baker, 146 B.R. 862 
(Bankr. M.D. Fla. 1992) (the court held that 
debtor’s obligation to pay portion of retire- 
ment benefits to his former spouse was the 
nature of “property settlement” and could 
be discharged in bankruptcy). 

20 Fep. R. Bankr. P. 7001, et seq. 

21 In re Mackenzie, 57 B.R. 107 (Bankr. 
M.D. Fla. 1985); In re Froman, 43 B.R 609 
(Bankr. S.D. Fla. 1984). 

22 Fra. Star. §§61.082 and 61.075(1)(i), 
(1991). 

23 See supra note 19. 

24 In re Harrell, 754 F.2d 902 (11th Cir. 
1985); In re Gianakas, 917 F.2d 759 (3d 
Cir. 1990); Boyle v. Donovan, 724 F.2d 681 
(8th Cir. 1984); In re Armento, 127 B.R. 
486; In re Carbin, 113 B.R. 761 (Bankr. 
S.D. Fla. 1990). But see In re Calhoun, 715 
F.2d 1103 (6th Cir. 1983). 

25 Shaver v. Shaver, 736 F.2d 1314 (9th 
Cir. 1984). 

26 In re Gorin, 808 F.2d 1391. 

27 In re Bulman, 123 B.R. 24 (Bankr. 
E.D. Va. 1990). 

28 In re Boudakian, 137 B.R. 89 (Bankr. 
D.R. I. 1992). 

29 Id. 11 U.S.C. §523(a)(4). 

30 In re Wheeler, 122 B.R. 645, 648, foot- 
note 3 (Bankr. D.R. I. 1991); In re Gianakas, 
917 F.2d 759 (3d Cir. 1990), quoting Buc- 
cino v. Buccino, 580 A.2d 13, 18-19 (1990). 

31 In re Boudakian, 137 B.R. at 92. 

32 In re Armento, 127 B.R. 486; In re 
Holland, 48 B.R. 874 (Bankr. N.D. Texas 
1984). 

33 See supra note 32; In re Newman, 15 
B.R. 67 (Bankr. M.D. Fla. 1981); In re 
French, 19 B.R. 255; In re Berman, 26 B.R. 
301 (Bankr. S.D. Fla. 1982). 

34 In re McNamee, 16 B.R. 770 (Bankr. 
S.D. Fla. 1982); In re Armento, 127 B.R. 480. 

35 In re Patrick, 106 B.R. 743 (Bankr. 
S.D. Fla. 1989); In re Shaw, 67 B.R. 911 
(Bankr. M.D. Fla. 1986). 

36 In re Bolt, 52 B.R. 106 (Bankr. S.D. 
Fla. 1985). 

37 In re Romano, 27 B.R. 36 (Bankr. M.D. 
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38 See supra note 35. 

39 In re Friedland, 18 B.R. 451 (Bankr. 
S.D. Fla. 1982). 

40 In re Winn, 95 B.R. at 841. 

41 See In re Scinnell, 60 B.R. 562, 566-567 
(Bankr. W.D. Wis. 1986); In re Galpin, 66 
B.R. 127 (Bankr. N.D. Ga. 1985); In re 
Teten, 14 B.R. 434 (Bankr. N.D. Tex. 1981); 
see also Matter of Davidson, 947 F.2d 1294, 
1298 (5th Cir. 1991) (fees provided for in a 
property settlement for services in the bank- 
ruptcy court are enforceable). 

42 See, e.g., In re Barbre, 91 B.R. 846; In 
Matter of Myers, 61 B.R. 891 (Bankr. N.D. 
Ga. 1986). 

43 Matter of Davidson, 947 F.2d 1294, 
1298 (5th Cir. 1991). 

44 11 U.S.C. $541. 

45 11 U.S.C. §522 (1990); see, e.g., In re 
Donovan, 137 B.R. 547 (Bankr. S.D. Fla. 
1992). 

46 28 U.S.C. §157(b)(2)(D. 
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954 F.2d at 1579. 
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ACROSS 


Deaths that occur together may require the 
opening of two estates. 

During the inventory phase of administration, 
assets are gathered together so that the entire 
estate might be handled asasingle 

A person’s always fails sooner or later 
or probate lawyers would be out of business. 
Court (post office abbreviation). 

As your ____ increases, so does your need for 
a will. 

At a great distance. 

Petition for review to the U.S. Supreme Court. 
The first word of a will (objective case). 
Endocrine Society (Abbr.) 

A league or union— The American Federation 
of Labor or the American Football League, 
take your pick (Abbr.). 

Permit or allow. 

Suite (Abbr.). 

Type of lease executed before a prior lease has 
expired. 

To croak or foul out. 

A bad place to leave your will, unless your 
personal representative happens to know the 
combination. 

A relatively easy precious metal asset to 
evaluate for inventory purposes. 

Omit the witnesses during will execution (or 
make a mistake). 

A large company (Abbr.). 

____ pres is a rule of construction by which the 
intention of a testator is carried out ‘as near 
as may be” in order to effectuate a general 
donative intent. 

Confidence game. 

Olde English (Abbr.). 

Behold. 

Belonging to an estate (third person sinsuiar 
possessive). 

Brand of computer (slang). 

Digital audio tape (Abbr.). 

When issued (Abbr.). 

If a spouse exercises his or her right of 
election against the terms of a will, an 

may reduce the bequests of the other 
beneficiaries. 

Mail or transmit. 

Continent that is providing economic 
competition for U.S.A. 

Direction. 

Cut off by codicil. 


DOWN 


The transition of material wealth to the next 
generation, or more formally, the devolution 
of title under descent and distribution. 

To die without a will is to die 

Person who is mentally incompetent and 
therefore incapable of executing a valid will 
(Abbr.). 
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Puzzle by Ashley S. Lipson 
The legislative act that historically pioneered § 37 Plant that yields cocaine, not soft drinks. 


the use of the pour over trust was the Uniform 
Testamentary Additions to Trusts Act (Abbr.). 
Study of religion. 

Alter ego (Abbr.). 

Pertaining to ships. 

Spanish article adjective. 

Overtime (Abbr.). 

Ultra high frequency (Abbr.). 

Children of the testator born after the 
execution of a will, and then inadvertently 
omitted; they are referred to as heirs. 
One way to avoid probate is to make extensive 
use ofthe 

First person singular existence. 


All wills should be carefully __ before they 
are executed. 

Third person singular. 

Salamander. 

Too poor to need a will (southern slang). 

It refers to a person who dies either testate or 


intestate. 

It (individual retirement account) can be 

transferred without probate, via a simple 

beneficiary designation (Abbr.). 

One of several contiguous parcels of real 
estate. 
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43 
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46 
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52 


French article adjective. 

Rub or wipe. 

Prefix meaning small; the term made popular 
in the 1960’s. 

Queen. 

In some states it will act as a de facto 
revocation of one’s will (to marry). 

Prohibit, outlaw, forbid. 

Wednesday holiday. 

Handled by Art. I, §3 of the U.S. Constitution; 
The Vice President breaks them in the Senate. 
Doctor of Science (Abbr.). 
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HCAIHEALTH CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


STAT STAT AFFIDAVIT SERVICE - ALL SPECIALTIES 


» GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE: An in-depth evaluation to 
ascertain and define causation, liability and breaches in standards of care. 


GRATIS CLINICAL CONFERENCES: We shall carefully take you step by step 
through each case to insure that your clinical knowledge is commensurate with ours. 
We shall be brutally candid if case evidences no merit, or if causation is poor. 


+ GRATIS CLINICAL REPRESENTATIVES TO YOUR OFFICE: Representative will 
explore potential medical strategy/arguments and tactics commonly used by 
opposing side to indemnify their clients. 


GRATIS, DETAILED, WRITTEN REPORTS: Should a case be unworthy of pursuit, 
and upon your directives, we shall be pleased to forward a detailed report. 


- OUR Basic FEE is $275: You incur no costs until you choose to pursue the expert's 
work-up for his affidavit. No retired, no foreign, and no court-worn experts. 
No university physicians who can sabotage your plaintiff's case in favor of defense. 
We are not a simple referral service as we have provided litigation support to over 
750 firms throughout the U.S. We have earned our reputation prudently, for 
defense firms, carriers and plaintiffs. 


HCAI: Health Care Auditors, Inc. 
2 Corporate Drive, Penthouse 690 
Clearwater, Florida 34622 


Telephone (813) 579-8054 
Telecopier (813) 573-1333 


We are pleased to receive your calls. 


EXPERT WITNESSES 


«» Economics <> Vocational » Medical <> 
Wrongful Terminatione Business Vaiuationse Lost Profits 
Personal InjuryeWrongful Deathe Lifetime Cost of Care 
Vocational Assessmente Medical Malpractice 
Environmentale Commercial 


Research & Planning Consultants, Inc. 
(405) 360-7675 (800) 580-4567 
Austin/Dallas/Houston/Oklahoma City/El Paso/San Antonio 


IS BIG BROTHER LISTENING, IS ANYONE? 


TAPPED PHONE LINES? 
ARE YOUR CONVERSATIONS & CLIENTS SECURE? 


COMPLETE STATE OF THE ART DEBUGGING 
RADIO FREQUENCY & INFRA-RED DETECTION 
SPECIALZING IN PROFESSIONAL OFFICES 


FREE ESTIMATES 


ANDREW MICHAEL INVESTIGATIONS 
813/948-3900 FAX: 813/948-1025 
License #A 9100259 


LAWYER SERVICES PAGES 


Give Your Paralegal 
Something Else to Do 


We'll take care of 
the deposition summary. 


FAST ¢ Computerized program saves 
valuable review time and paperwork. You 
get concise professional summaries. 
Meets your schedule . . . even overnight. 


VALUE-ADDED SERVICE ¢ Sum- 
maries are customized to your needs. 
Cost-effective . . save on paralegal fees. 


PROFESSIONAL DIGESTERS 

ARE OBJECTIVE ° Trained in all areas 
of the law in deposition and trial 
transcript summary preparation. Strict 
confidentiality. Guaranteed case conflict 
check with every summary. 


FINISHED PRODUCT IS 
USER-FRIENDLY ¢ Converts to your 
computer system. . . hard copy or 
diskette . . . easy-to-use. 


305-591-2900 1-800-DEPO-SUM 


Serving the S.E. United States. 


Deposition Summaries 


by PROSUMS, Inc. 


Time Management at its Best 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
DESIGNS - $95* per class minimum 
COPYRIGHT - $105* 
*plus photo copy cost. 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 

Over 100 years total staff experience - 
not connected with the Federal 
Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Bivd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
All major credit cards accepted 
TOLL FREE: 800-642-6564 

Since 1957 
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LAWYER SERVICES PAGES 


Credible. 


Florida juries. We have more than 900 Florida lus new 
physicians who will review your malpractice D 


case and, if it has merit, testify for you. Typeset Option 


Court Approval Guaranteed 
P hys LC tans fe O , Q) U a l L ly * Computer Counsel Seal awarded by 


Law Office Automation Center, 


1 800 284 3627 independent testers of legal software. 
THE ALTERNATIVE to typical referral services: Call (313) 398-9930 


ae for test report, 
we make full disclosure of our recruiting methods references and 
and finances! 


demo disk 
Satisfaction guaranteed or your money back! 


Box 7026 * Huntington Woods, Mi 48070 
Offering Florida Attorneys 
a Full Line of Services Throughout Florida EXPERT SERVICES 
f. Engineering (all areas); Accident reconstruction; 
and Georgia Products liability; Biomedical injury analysis; Metal- 
— ™ lurgy & glass fracture analysis; Fires & aex- 
———7 NL Q plosions; Boating safety; Construction safety; 
— Flammability — fabrics & household furnishings; 
ATTORNEY SERVICES Pharmacology; Helmet technology; Industrial acci- 
© FILINGS AND DOCUMENTS RETRIEVED IN © ASSET AND UCC SEARCHES dents; Tire failures; Toxic explosurse; Warnings 
ALL STATE AND FEDERAL COURTS © ABSTRACTS/TITLE SEARCHES & instructions; Athletics & sports safety; Criminal- 
® SERVICE OF PROCESS, INCLUDING SUBPOENA ©@ STAFFED WITH FULLY INSURED istics. Full range of laboratory services. 
© LEGAL RESEARCH CERTIFIED PARALEGALS 


INTER-CITY TESTING & 
TELEPHONE: 800-446-8794 @ FAX: 404-984-7049 CONSULTING CORPORATION 


(407) 361-0990 
FLORIDA GEORGIA 


FAX: (407) 338-7711 
201 E. KENNEDY BLVD. 3200 PROFESSIONAL PARKWAY ‘ 
SUITE 1400 BUILDING 200, SUITE 225 4400 N. Federal Highway 
TAMPA, FLORIDA 33602 ATLANTA, GEORGIA 30339 Suite 210 


Boca Raton, FL 33431 
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Per WARE 


There’s Fictitious 
Name Registration, 
And Then There’s 
Fictitious Name 
Registration. 


Where are your clients getting 
their fictitious name registration 
information? 

Many may be unaware that recent 
Florida law requires their registration 
with the Secretary of State’s office. 

: sans At CIS, we can assist you in the 
preparation and recording of the 

if necessary state forms. By establishing 

a statewide network of publications, we 
can publish your notice in any of the 
67 counties. Under the same statute, 
renewal of your fictitious name must 
occur every five years. And, with our 
exclusive tickler file we will remind 
you and your client of when that 
renewal is due. 

Our Fictitious Name Division is 
at your disposal to supply you and your 
client with the completed state forms 
and proof of their recording. 

Don't leave your clients in the 
dark. Let CIS do your fictitious name 
registration. Give us a call today for 
answers to all your fictitious name 
registration questions. 


“‘idetity 


CORPORATION 
INFORMATION 
SERVICES, INC 


Fictitious Name Division 
1201 Hays Street 
Tallahassee, Florida 32301 
Toll Free 1-800-342-8086 

Telefax 904 / 222-0393 


Affiliated with Corporation Service Company 


WHAT EVERY LAWYER SHOULD KNOW ABOUT THE SIMPLE, RELIABLE 
BREAKTHROUGH “PLAIN-ENGLISH” RESEARCH METHOD. 


If you're like many attorneys, Boolean 
computer language is foreign to you. That's 
why West invented WIN® It’s the natural 
way to do your research. In plain English. 


With WESTLAW is Natural™ you can get 
relevant cases and other documents 
-and now statutes—faster and easier than ever. 
Just describe your issue in plain English and 
WESTLAW® automatically searches through 


millions of documents for you. 


It’s totally unlike Boolean. And so simple, 
even inexperienced users are getting great 
results the first time. Compare a Boolean 
search with the same search using WIN in 
plain English and you'll see what we mean. 
Here’s a typical Boolean query: 
manufacturer company /s disclos! warn! 
notice notif! /s side effect /s drug pharmaceutical 


Here’s the same search with WIN: 
Must a manufacturer disclose the side effects 
of a drug? 


No wonder lawyers are calling WIN 
“remarkable” and “incredibly accurate... 18 of 
20 cases WIN found were right on point.” 

Combined with West’s exclusive head- 
notes, timesaving synopses and key number 
system, WIN is further proof that WESTLAW 
gives you more ways to win. 

Call 1-800-328-9352 for a 
FREE DEMONSTRATION DISK 


or more information. 


WESTLAW 


More ways to win 
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